Notice PIeading Problem
Adel Guirguis v. Movers

Adel Guirguis brought suit in federal district court against his former employer, Movers
Specialty Services, Inc. He alleged violations of Title VII of the Civil Rights Act of 1964.
Guirguis, who is of Arab descent and a native of Egypt, contends that Movers terminated his
employment on the basis of his national origin.

Paragraphs seven through nine of the complaint contain the entirety of Guigruis’s relevant
factual allegations. They read:

7. Plaintiff began working for the defendant in 2021 in the accounting department. Plaintiff was
employed by the defendant from that day until February 15, 2023.

8. Plaintiff is foreign born, is an Arab, having been born in Egypt on June 20, 1967,

9. On February 15, 2023, plaintiff was terminated by the defendant in violation of his rights due
to his national origin, having been born in Egypt.

Movers sought dismissal, charging that his complaint failed to state a claim upon which relief
could be granted. How should the trial court rule?
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Notice Pleading Problem: Negligent Entrustment

On September 5, 2023, Emi Yamanoi and Olivia Denton went to a bar in San Antonio where Olivia drank
alcohol to excess. Emi and Olivia left the bar at about 2:00 a.m. Olivia drove a vehicle she had rented
from HEAD, Inc. Olivia lost control of the vehicle and collided w1th two light poles. Emi, who was a
passenger in the car, died from the collision.

This was Olivia’s third alcohol-related accident in three years. No one had been injured in either of the
prior accidents. After the first accident she was charged with driving under the influence of alcohol. She 1
pleaded guilty and a state criminal court judge in Texas gave her a suspended sentence. Her license i
remained valid and she could continue to drive. In the second accident, she was again charged with '
driving under the influence of alcohol and again plead guilty, for which she paid a $1,000 fine and was i
put on probation for one year but her license remained valid and she could continue to drive. When the

September 5, 2023 accident happened, she was in the middle of her probationary period.

Emi’s mother, Pikari Yamanoi, sued HEAD in the United States District Court for the Western District of
Texas for negligent entrustment, a civil cause of action recognized under Texas state law. (For purposes of
this question, you can assume there was a valid basis for subject matter jurisdiction, personal jurisdiction,
and venue,) Here are some of Pikari’s allegations: '

Paragraph 5: “At the time of the accident, Emi and Olivia were in a vehicle that Olivia was driving.”
Paragraph 6: “The vehicle Olivia drove was rented from HEAD.”

Paragraph 7: “HEAD is liable because it entrusted its vehicle to Olivia, whom IEAD knew or
should have known to be reckless because of her prior DUIs.”

Paragraph 8: “Olivia was the negligent driver who was the cause of the collision and a proximate
cause of Emi’s injuries. Therefore, HEAD is liable for negligent entrustment of its vehicle to QOlivia,”

A plaintiff asserting a negligent entrustment claim must show: (1} entrustment of a vehicle by the owner;
(2) to an unlicensed, incompetent, or reckless driver; (3) that the owner knew or should have known to be
unlicensed, incompetent, or reckless, (4) that the driver was negligent on the occasion in question and (5)
that the driver’s negligence proximately caused the accident. See Schneider v. Esperanza Transmission
Co., 744 S.W.2d 595, 596 (Tex. 1987). HEAD moved to dismiss under Rule 12(b){(6).

1. Tor this question, assume that under Texas law a rental car agency has no duty to check the
prospective renter’s driving record for DUI convictions. Its duty is to confirm that the driver’s
license presented to it is valid. Analyze how the court should rule on HEAD’s motion.

2. For this question, assume that under Texas law a rental car company has a duty to check the
prospective renter’s driving record for DUI convictions but must use reasonable discretion in
deciding whether to rent to the prospective driver, Analyze how the court should rule on HEAD s
motion.

3. For this question, make the same assumption as in Question #2 but also assume these new facts:
The rental car company attaches to its motion a copy of the rental agrecment and the agreement
lists someone else (Grover Norquist) as the sole authorized driver, In its motion to dismiss,
HEAD asserts that Grover and Olivia went to the rental place together but that only Grover’s
name appears on the rental agreement and that only Grover was authorized by the agreement to
drive the car. Analyze how the court should rule on HEAD’s motion.
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Opinion
Justice REHNQUIST delivered the opinion of the Court.

The United States District Court for the District of Columbia granted the motion of
petitioner Celotex Corporation for summary judgment against respondent Catreti because
the latter was unable to produce eviderce in support of her allegation in her
wrongful-death complaint that the decedent had been exposed to petitioner’s asbestos
products. A divided panel of the Court of Appeals for the District of Columbia Circuit
reversed, however, holding that petitioner’s failure to support its motion with evidence
tending to negate such exposure precluded the entry of summary judgment in its favor.
Catrett v. Johns-Manville Sales Corp., 244 U.S. App.D.C. 160, 756 F.2d 181 (1985). This
view conflicted with that of the Third Circuit in In re Japanese Electronic Products, 723
F.2d 238 (1983), rev’d on other grounds sub nom. Matsushita Electric Industrial Co. v.
Zenith Radio Corp., 475 U.S. 574, 106 S.Ct. 1348, 89 1..Ed.2d 538 (1986).! We granted
certiorari to resolve the conflict, 474 U.S. 944, 106 S.Ct. 342, 88 L.Ed.2d 285 (1985), and
now reverse the decision of the District of Columbia Circuit.

Respondent commenced this lawsuit in Septernber 1980, alleging that the death in 1979
of her husband, Louis H. Catrett, resulted from his exposure to products ‘confaining
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asbestos manufactured or distributed by 15 named corporations. Respondent’s complaint
sounded in negligence, breach of warranty, and strict liability. Two of the defendants
filed motions challenging the District Court’s in personam jurisdiction, and the remaining
13, including petitioner, filed motions for summary judgment. Petitioner’s motion, which
was._first filed in September 1981, argued that summary judgment was proper because
respondent had “failed to produce evidence that any [Celotex] product ... was the
proximate cause of the injuries alleged within the jurisdictional *320 limits of [the
District] Cowtt.” In particular, petitioner noted that respondent had failed to identify, in
answering interrogatories specifically requesting such information, any witnesses who
could testify about the decedent’s exposure to petitioner’s asbestos products. In response
to petitioner’s summary judgment motion, respondent then produced three documents
which she claimed “demonstrate that there is a genuine material factual dispute” as 1o
whether the decedent had ever been exposed to petitioner’s asbestos products. The three
documents included a transcript of a deposition of the decedent, a letter from an official
of one of the decedent’s former employers whom petitioner planned to call as a {rial
witness, and a letter from an insurance company to respondent’s attorney, all tending to
establish that the decedent had been exposed to petitioner’s asbestos products in Chicago
during 1970-1971. Petitioner, in turn, argued that the three documents were inadmissible
hearsay and thus could not be considered in opposition to the summary judgment motion.

In July 1982, almost two years after the commencement of the lawsuit, the District Court
granted all of the motions filed by the various defendants. The court explained that it was
granting petitioner’s summary judgment motion because “there [was] no showing that the
plaintiff was exposed to the defendant Celotex’s product in the District of Columbia or
elsewhere within the statutory period.” App. 217.% Respondent *321 appealed only the
grant of summary judgment in favor of petitioner, and a divided panel of the District of
Columbia Circuit reversed. The majority of the Court of Appeals held that petitioner’s
summary judgment motion was rendered “fatally defective” by the fact that petitioner
“made no effort to adduce any evidence, in the form of affidavits or otherwise, to support
its motion.” 244 U.S.App.D.C., at 163, 756 F.2d, at 184 (cmphasis in original).
According fo the majority, Rule 56(e) of the Federal Rules of Civil Procedure,® and this

- Court’s decision in Adickes v. S.H. Kress & Co., 398 U.S. 144, 159, 90 S.Ct. 1598, 1609,

26 L.Ed.2d 142 (1970), establish that “the party opposing the motion for summary
judgment bears the burden of responding only affer the moving party has met its burden
of coming forward with proof of the absence of any genuine issues of material fact.” 244
U.S.App.D.C,, al 163, 756 F.2d, at 184 (emphasis in original; footnote omitted). The
majority therefore declined to consider petitionet’s argument that none of the evidence
produced by respondent in opposition to the motion for summary judgment would have
been admissible at trial. bid. The dissenting judge argued that “{t]he majority errs in
supposing that a party secking summary judgment must always make an affirmative
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evidentiary showing, even in cases where there is not a triable, factual dispute.” Id., at
167, 756 F.2d, at 188 (Bork, J., dissenting). According to the dissenting judge, the
majority’s decision “undermines the traditional authority of trial judges to grant summary
judgment in meritless cases.” Id,, at 166, 756 F.2d, at 187.

- We think that the position taken by the majority of the Court of Appeals is inconsistent

with the standard for summary judgment set forth in Rule 56(c) of the Federal Rules of
Civil Procedure.* Under Rule 56(c), summary judgment is proper “if the pleadings,
depositions, answers to interrogatories, and admissions on file, together with the
affidavits, if any, show that there is no genuine issue as to any material fact and that the
moving party is entitled to a judgment as a matter of law.” In our view, the plain
language of Rule 56(c) mandates the entry of summary judgment, after adequate time for
discovery and upon motion, against a party who fails to make a showing sufficient to
establish the existence of an element essential to that party’s case, and on which that
party will bear the burden of proof at trial. In such a situation, ¥323 there can be “no
genuine issue as to any material fact,” since a complete failure of proof concerning an
essential element of the nonmoving party’s case necessarily renders all other facts
immaterial. The moving party is “entitled to a judgment as a matter of law” because the
nonmoving party has failed to make a sufficient showing on an essential element of her
case with respect to which she has the burden of proof. “[TThje] standard [for granting
summary judgment] mirrors the standard for.a directed verdict under Federal Rule of
Civil Procedure 50(a)....” Anderson v. Liberty Lobby, Inc., 477 U.S. 242,250, 106 8.Ct.
2505, 2511, 91 L.Ed.2d 202 (1986).

Of course, a party seeking summary judgment always bears the initial responsibility of
informing the district court of the basis for its motion, and identifying those portions of
“the pleadings, depositions, answers to interrogatories, and admissions on file, together
with the affidavits, if any,” which it believes demonstrate the absence of a genuine issue
of material fact. But unlike the Court of Appeals, we find no express or implied
requirement in Rule 56 that the moving party support its motion with affidavits or other
similar materials negating the opponent’s claim. On the contrary, Rule 56(c), which
refers to “the affidavits, if enmy” (emphasis added), suggests the absence of such a
requirement. And if there were any doubt about the meaning of Rule 56(c) in this regard,
such doubt is clearly removed by Rules 56(a) and (b), which provide that claimants and
defendants, respectively, may move for summary judgment “with or without supporting
affidavits” (emphasis added). The import of these subsections is that, regardless of
whether the moving party accompanies its summary judgment motion with affidavits, the
motion may, and should, be granted so long as whatever is before the district court
demonstrates that the standard for the eniry of summary judgment, as set forth in Rule
56(c), is satisfied. One of the principal purposes of the summary judgment rule is to
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isolate and dispose of factually unsupported claims or defenses, and we think it should be
interpreted in a way that allows it to accomplish this purpose.”

Respondent argues, however, that Rule 56(¢), by its terms, places on the nonmoving
party the burden of coming forward. with rebuttal affidavits, or other specified kinds of
materials, only in respouse to a motion for summary judgment “made and supported as
provided in this rule.” According to respondent’s argument, since petitioner did not
“support” its motion with affidavits, summary judgment was improper in this case. But as
we have already explained, a motion for summary judgment may be made pursuant to
Rule 56 “with or without supporting affidavits.” In cases like the instant one, where the

nonmoving party will bear the burden of proof at trial on a dispositive issue, a summary

Judgment motion may properly be made in reliance solely on the “pleadings, depositions,
answers to interrogatories, and admissions on file.” Such a motion, whether or not
accompanied by affidavits, will be “made and supported as provided in this rule,” and
Rule 56(¢) therefore requires the nonmoving party to go beyond the pleadings and by her
own affidavits, or by the “depositions, answers to interrogatories, and admissions on
file,” designate “specific facts showing that there is a genuine issue for trial.”

We do not m:;:a,n that the nonmoving party must produce evidence in a form that would
be admissible at trial in order to avoid summary judgment. Obviously, Rule 56 does not

- require the nonmoving party to depose her own witnesses. Rule 56(¢) permits a proper

summary judgment motion to be opposed by any of the kinds of evidentiary materials
listed in Rule 56(c), except the mere pleadings themselves, and it is from this list that one

would normally expect the nonmoving party to make the showing to which we have
referred.

The Court of Appeals in this case felt itself constrained, however, by language in our

decision in Adickes v. S.H. Kress & Co., 398 U.S. 144, 90 S.Ct. 1598, 26 L.Ed.2d 142
(1970). There we held that summary judgment had been improperly entered in favor of
the defendant restanrant in an action brought under 42 U.S.C. § 1983. In the course of its
opinion, the Adickes Court said that “both the commentary on and the background of the
1963 amendment conclusively show that it was not intended to modify the burden of the
moving party ... to show initially the absence of a genuine issue conoemmg any material
fact.” Id., at 159, 90 S.Ct., at 1609. We think that this statement is accurate in a literal
sense, since we fully agree Wlth the Adickes Court that the 1963 amendment to Rule 56{e)
was not designed to modify the burden of making the showing generally required by Rule
56(c). 1t also appears to us that, on the basis of the showing before the Court in Adickes,
the motion for summary judgment in that case should have been denied. But we do not
think the Adickes language quoted above should be construed to mean that the burden is
on the party moving for summary judgment to produce evidence showing the absence of
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a genuine issue of material fact, even with respect to an issue on which the nonmoving
party bears the burden of proof. Instead, as we have explained, the burden on the moving
party may be discharged by “showing”—that is, pointing out to the district court—that
there is an absence of evidence to support the nonmoving party’s case.

The last two sentences of Rule 56(e) were added, as this Court indicated in Adickes, to
disapprove a line of cases allowing a party opposing summary judgment {o resist a
properly made motion by reference only to its pleadings. While the Adickes Court was
undoubtedly correct in concluding that these two sentences were not intended to reduce
the burden of the moving party, it is also obvious that they were not adopted to add to
that burden. Yet that is exactly the result which the reasoning of the Court of Appeals
would produce; in effect, an amendment to Rule 56(e) designed to *326 facilitate the
granting of motions for summary judgment would be interpreted to make it more difficult
to grant such motions. Nothing in the two sentences themselves requires this result, for
the reasons we have previously indicated, and we now put to rest any inference that they
do so.

Our conelusion is bolstered by the fact that district courts are widely acknowledged to
possess the power to enter summary judgments sua sponfe, so long as the losing party
was on notice that she had to come forward with all of her evidence. See 244
U.S.App.D.C., at 167168, 756 F.2d, at 189 (Bork, J., dissenting); 10A C. Wright, A.
Miller, & M. Kane, Federal Practice and Procedure § 2720, pp. 28-29 (1983). It would
surcly defy common sense to hold that the District Court could have entered summary
judgment sua sponfe in favor of petitioner in the instant case, but that petitioner’s filing
of a motion requesting such a disposition precluded the District Court from ordering it.

Respondent commenced this action in September 1980, and petitioner’s motion was filed
in September 1981, The parties had conducted discovery, and no serious claim can be
made that respondent was in any sense “railroaded” by a premature motion for summary
judgment. Any potential problem with such premature motions can be adequately dealt
with under Rule 56(f),5 which allows a summary judgment motion to be denied, or the
hearing on the motion to be continued, if the nonmoving party has not had an opportunity
to make full discovery. '

In this Court, respondent’s brief and oral argument have been devoted as much to the
proposition that an adequate showing of exposure to petitioner’s asbestos products was
made as to the proposition that no such showing should have been required. But the Court
of Appeals declined to address either the adequacy of the showing made by respondent in
opposition to petitioner’s motion for summary judgment, or the question whether such a
showing, if reduced to admissible evidence, would be sufficient to carry respondent’s
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burden of proof at trial. We think the Court of Appeals with its superior knowledge of
local law is better suited than we are to make these determinations in the first instance.

The Federal Rules of Civil Procedure have for almost 50 years authorized motions for
summary judgment upon proper showings of the lack of a genuine, iriable issue of
material fact. Summary judgment procedure is properly regarded not as a disfavored
procedural shortcut, but rather as an integral part of the Federal Rules as a whole, which
are designed “to secure the just, speedy and inexpensive determination of every action.”
Fed.Rule Civ.Proc. 1; see Schwarzer, Summary Judgment Under the Federal Rules:
Defining Genuine Issues of Material Fact, 99 F.R.D. 465, 467 (1984). Before the shift to
“notice pleading” accomplished by the Federal Rules, motions to dismiss a complaint or
to strike a defense were the principal tools by which factually insufficient claims or
defenses could be isolated and prevented from going to trial with the attendant
unwarranted consumption of public and private resources. But with the advent of “notice
pleading,” the motion to dismiss seldom fulfills this function any more, and its place has
been taken by the motion for summary judgment. Rule 56 must be construed with due
regard not only for the rights of persons asserting claims and defenses that are adequately
based in fact to have those claims and defenses tried to a jury, but also for the rights of
persons opposing such claims and defenses to demonstrate in the manner provided by the
Rule, prior to trial, that the claims and defenses have no factual basis.

The judgment of the Court of Appeals is accordmgly reversed, and the case is remanded
for further proceedings consistent with this opinion.

It is so ordered.

--Justice WHITE, concurring.

I agree that the Court of Appeals was wrong in holding that the moving defendant must
always support his motion with evidence or affidavits showing the absence of a genuine
dispute about a material fact. I also agrec that the movant may rely on depositions,
answers to interrogatories, and the like, to demonstrate that the plaintiff has no evidence
to prove his case and hence that there can be no factual dispute. But the movant must
discharge the burden the Rules place upon him: It is not enough to move for summary
judgment without supporting the motion in any way or with a conclusory assertion that
the plaintiff has no evidence to prove his case.

A plaintiff need not initiate any discovery or reveal his witnesses or evidence unless
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required to do so under the discovery Rules or by court order. Of course, he must respond
if required to do so; but he need not also depose his witnesses or obtain their affidavits to
defeat a summary judgment motion asserting only that he has failed to produce any
support for his case. It is the defendant’s task to negate, if he can, the claimed basis for
the suit. '

Petitioner Celotex does not dispute that if respondent has named a witness to support her
claim, summary judgment should not be granted without Celotex somehow showing that
the named witness” possible testimony raises no genuine issue of material fact. Tr. of
Oral Arg. 43, 45. It asserts, however, that respondent has failed on request to produce any
basis for her case. Respondent, on the other hand, does not contend that she was not
obligated to reveal her witnesses and evidence but insists that she has revealed enough to
defeat the motion for summary judgment. Because the Court of Appeals found it
unnecessary to address this aspect of the case, I agree that the case should be remanded
for further proceedings.

‘The burden of persuasion imposed on a moving party by Rule 56 is a stringent one.
6 Moore § 56.15[3], pp. 56-466; 10A Wright, Miller & Kane § 2727, p. 124.
Summary judgment should not be granted unless it is clear that a trial is
unnecessary, Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 255, 106 S.Ct. 2503,
, 91 L.Ed.2d 202 (1986), and any doubt as to the existence of a genuine issue
for trial should be resolved against the moving party, Adickes v. S.H. Kress & Co.,
398 U.S. 144, 158-159, 90 S.Ct. 1598, 1608-09, 26 L.Ed.2d 142 (1970). In
determining whether a moving party has met its burden of persuasion, the court is
-obliged to take account of the entire setting of the case and must consider all papers
of record as well as any materials prepared for the motion, 10A Wright, Miller &
Kane § 2721, p. 44; see, e.g., Stepanischen v. Merchants Despatch Transporiation
Corp., 722 ¥.2d 922, 930 (CAl 1983); Higgenbotham v. Ochsner Foundation
Hospital, 607 F.2d 653, 656 (CA5 1979). As explained by the Court of Appeals for

the Third Circuit in In re Japanese Electronic Products Antitrust Litigation, 723

F.2d 238 (1983), rev’d on other grounds sub nom. Matsushita Electric Industrial
Co. v. Zenith Radio Corp., 475 U.S. 574, 106 S.Ct. 1348, 89 1.Ed.2d 538 (1986),
“[iif ... there is any evidence in the record from any source from which a reasonable
inference in the [nonmoving party’s] favor may be drawn, the moving party simply
cannot obtain a summary judgment....” 723 F.24d, at 258.

Once the moving party has attacked whatever record evidence—if any-—the

nonmoving party purports to rely upon, the burden of production shifts to the
nonmoving party, who must either (1) rehabilitate the evidence attacked in the
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moving party’s papers, (2) produce additional evidence showing the existence of a
genuine issue for trial as provided in Rule 56(e), or (3) submit an affidavit
explaining why further discovery is necessary as provided in Rule 56(f). See 10A
Wright, Miller & Kane § 2727, pp. 138-143. Summary judgment should be granted

__if the nonmoving party fails to-respond in one or more of these ways, or if, after the

nonmoving party responds, the court determines that the moving party has met its
ultimate burden of persuading the court that there is no genuine issue of material
fact for tnal. See, e.g., First National Bank of Arizona v. Cities Service Co., 391
U.S. 253,289, 88 S.Ct. 1575, 1592, 20 L.Ed.2d 569 (1968).
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134 5.Ct. 1861
Supreme Court of the United States
Robert R, TOLAN
V.
Jeffrey Wayne COTTON.

No. 13—551.
o

May 5, 2014.

PER CURIAM.

During the early morning hours of New Year’s Eve, 2008, police sergeant Jeffrey Cotton
fired three bullets at Robert Tolan; one of those bullets hit its target and punctured
- Tolan’s right lung. At the time of the shooting, Tolan was unarmed on his parents’ front
porch about 15 {o 20 feet away from Cotton. Tolan sued, alleging that Cotton had
exercised excessive force in violation of the Fourth Amendment. The District Court
granted summary judgment to Cotton, and the Fifth Circuit affirmed, reasoning that
regardless of whether Cotton used excessive force, he was entitled to qualified immunity
because bhe did not violate any clearly established right. 713 F.3d 299 (2013). In
articulating the factual context of the case, the Fifth Circuit failed to adhere to the axiom
that in ruling on a motion for summary judgment, “[t]he evidence of the nonmovant is to
be believed, and all justifiable inferences are to be drawn in his favor.” Anderson v.
Liberty Lobby, Inc., 477 U.S. 242, 255, 106 S.Ct. 2505, 91 L.Ed.2d 202 (1986). For that
reason, we vacate its decision and remand the case for further proceedings consistent with
this opinion.

I

A
The following facts, which we view in the light most favorable to Tolan, are taken from
the record evidence and the opinions below. At around 2:00 on the morning of December
31, 2008, Jobn Edwards, a police officer, was on patrol in Bellaire, Texas, when he
noticed a black Nissan sport utility vehicle turning quickly onto a residential strect. The
officer watched the vehicle park on the side of the street in front of a house. Two men
exited: Tolan and his cousin, Anthony Cooper.

Edwards attempted to enter the license plate number of the vehicle into a computer in his

squad car. But he keyed an incorrect character; instead of entering plate number
696BGK, he entered 695BGK. That incorrect number matched a stolen vehicle of the
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same color and make. This match caused the squad car’s computer to send an automatic
nmessage to other police units, informing them that Edwards had found a stolen vehicle.

Edwards exited his cruiser, drew his service pistol and ordered Tolan and Cooper to the
ground. He accused Tolan and Cooper of having stolen the car. Cooper responded,
“That’s not true.” Record 1295. And Tolan explained, “That’s my car.” Ibid. Tolan then
complied with the officer’s demand to lie face-down on the home’s front porch.

As it turned out, Tolan and Cooper were at the home where Tolan lived with his parents.
Hearing the commotion, Tolan’s parents exited the front door in their pajamas. In an
attempt to keep the misunderstanding from escalating into something more, Tolan’s
father instructed Cooper to lic down, and instructed Tolan and Cooper to say nothing.
Tolan and Cooper then remained facedown.

Fdwards told Tolan’s parents that he believed Tolan and Cooper had stolen the vehicle.
In response, Tolan’s father identified Tolan as his son, and Tolan’s mother explained that
the vehicle belonged to the famﬂy and that no crime had been committed. Tolan’s father
explained, with his hands in the air, “[TThis is my nephew. This is my son. We live here.
This is my house.” Id., at 2059. Tolan’s mother similarly offered, “[Slir this is a big
mistake. This car is not stolen.... That’s our car.” Id., at 2075.

While Tolan and Cooper continued to lie on the ground in silence, Edwards radioed for
assistance. Shortly thereafter, Sergeant Jeffrey Cotion arrived on the scene and drew his
pistol. Edwards told Cotton that Cooper and Tolan had exited a stolen vehicle. Tolan’s
mother reiterated that she and her husband owned both the car Tolan had been driving
and the home where these events were unfolding. Cotton then ordered her to stand
against the family’s garage door. In response to Cotton’s order, Tolan’s mother asked,
“[Alre you kidding me? We’ve lived herfe] 15 years. We've never had anything like this
happen before.” Id., at 2077; see also id., at 1465.

The parties disagree as to what happened next. Tolan’s mother and Cooper testified
during Cotton’s criminal trial’ that Cotton grabbed her arm and slammed her against the
garage door with such force that she fell 1o the ground. 74, at 2035, 2078-2080. Tolan
similarly testified that Cotton pushed his mother against the garage door. Id., at 2479. In
addition, Tolan offered testimony from his mother and photographic evidence to
demonstrate that Cotton used enough force to leave bruises on her arms and back that
lasted for days. Id., at 2078-2079, 2089-2091. By contrast, Cotion testified in his
deposition that when he was escorting the mother to the garage, she flipped her arm up
and told him to get his hands off her. Id., at 1043, He also testified that he did not know
whether he left bruises but believed that he had not. Id., at 1044.
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The parties also dispute the manner in which Tolan responded. Tolan testified in his
deposition and during the criminal trial that upon seeing his mother being pushed, id., at
1249, he rose to his knees, id., at 1928. Edwards and Cotton testified that Tolan rose to
his feet. Id, at 1051-1052, 1121.

Both parties agree that Tolan then exclaimed, from roughly 15 to 20 feet away, 713 F.3d,
at 303, “[Glet your fucking hands off my mom.” Record 1928, The parties also agree that
Cotton then drew his pistol and fired three shots at Tolan. Tolan and his mother testified
that these shots came with no verbal warning. Id., at 2019, 2080. One of the bullets
entered Tolan’s chest, collapsing his right Iung and piercing his liver. While Tolan
survived, he suffered a life-altering injury that disrupted his budding professional
baseball career and causes him to experience pain on a daily basis. .

B
In May 2009, Cooper, Tolan, and Tolan’s parents filed this suit in the Southern District
of Texas, alleging claims under Rev. Stat. § 1979, 42 U.S.C. § 1983. Tolan claimed,
among other things, that Cotton had used excessive force against him in violation of the
Fourth Amendment.? After discovery, Cotton moved for summary judgment, arguing that
the doctrine of qualified immunity barred the suit. That doctrine immunizes goverament
officials from damages suits unless their conduct has violated a clearly established right.

The District Court granted summary judgment to Cotton. 854 F.Supp.2d 444
(5.D.Tex.2012). It reasoned that Cotton’s use of force was not unreasonable and therefore -
did not violate the Fourth Amendment. 7d., at 477-478. The Fifth Circuit affirmed, but on
a different basis. 713 F.3d 299. It declined to decide whether Cotton’s actions violated
the Fourth Amendment. Instead, it held that even if Cotion’s conduct did violate the
Fourth Amendment, Cotton was entitled to qualified immunity because he did not violate
a clearly established right. Id., at 306.

In reaching this conclusion, the Fifth Circuit began by noting that at the time Cotfon shot
Tolan, “it was ... clearly established that an officer had the right to use deadly force if that
officer harbored an objective and reasonable belief that a suspect presented an
‘immediate threat to [his] safety.” ” Id., at 306 (quoting Deville v. Marcantel, 567 ¥.3d
156, 167 (C.A.5 2009)). The Court of Appeals reasoned that Tolan failed to overcome the
qualified-immunity bar because “an objectively-reasonable officer in Sergeant Cotton’s
position could have ... believed” that Tolan “presented an ‘immediate threat to the safety
of the officers.” * 713 F.34d, at 307.3 in support of this conclusion, the cOURT RELIED
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ON THE FOLLOWING facts: the front porch had been “dimly-1it”; Tolan’s mother had
“refus[ed] orders to remain quiet and calm™; and Tolan’s words had amounted to a “verba
[1] threalt].” Ibid. Most critically, the court also relied on the purported fact that Tolan
was “moving to intervene in” Cotton’s handling of his mother, id., at 305, and that Cotton
therefore could reasonably have feared for his life, id, at 307. Accordingly, the court
held, Cotton did not violate clearly established law in shooting Tolan.

The Fifth Circuit denied rehearing en banc. 538 Fed. Appx. 374 (2013). Three judges
voted to grant rehearing. Judge Dennis filed a dissent, contending that the panel opinion
“failfed] to address evidence that, when viewed in the light most favorable to the
plaintiff, creates genuine issues of material fact as to whether an objective officer in
Cotton’s position could have reasonably and objectively believed that [Tolan] posed an
immediate, significant threat of substantial injury to him.” Id,, at 377.

II

A
In resolving questions of qualified. immunity at summary judgment, courts engage in a
two-pronged inquiry. The first asks whether the facts, “[t]aken in the light most favorable

to the party asserting the imjury; ... show the officer’s conduct violated a [federal] right

[.]° Saucier v. Katz, 533 U.S. 194, 201, 121 S.Ct. 2151, 150 L.Ed.2d 272 (2001). When a
plaintiff alleges excessive force during an investigation or arrest, the federal right at issue
is the Fourth Amendment right against unreasonable seizures. Gragham v. Connor, 490
U.S. 386, 394, 109 S.Ct. 1865, 104 L.Ed.2d 443 (1989). The inquiry into whether this
right was violated requires a balancing of ““‘the nature and quality of the intrusion on the
individual’s Fourth Amendment interests against the importance of the governmental
interests alleged to justify the intrusion.” ” Tennessee v. Garner, 471 U.S. 1, 8, 105 S. Ct
1694, 85 L.Ed.2d 1 (1985); see Graham, supra, at 396, 109 S.Ct. 1865.

The second prong of the qualiﬁed—immunity analysis asks whether the right in question
was “clearly established” at the time of the violation. Hope v. Pelzer, 536 U.8. 730, 739,
122 8.Ct. 2508, 153 L.Ed.2d 666 (2002). Governmental actors are “shiclded from
liability for civil damages if their actions did not violate ‘clearly established statutory or
constitutional rights of which a reasonable person would have known.’ ” Ibid. “[TThe
salient question ... is whether the state of the law” at the time of an incident provided “fair
warning” to the defendants “that their alleged [conduct] was unconstitutional.” Id., at
741, 122 S.Ct. 2508.

Courts have discretion to decide the order in which to engage these two prongs. Pearson

v. Callahan, 555 .8. 223, 236, 129 S.Ct. 808, 172 L.Ed.2d 565 (2009). But under either
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prong, courts may not resolve genuine disputes of fact in favor of the party seeking
surnmary judgment. See Brosseau v. Haugen, 543 U.S. 194, 195, n. 2, 125 S.Ct. 596, 160
L.Ed.2d 583 (2004} (per curiam ); Saucier, supra, at 201, 121 S.Ct. 2151; Hope, supra, at
733, n. 1, 122 8.Ct. 2508. This is not a rule specific to qualified immmunity; it is simply an
application of the more general rule that a “judge’s function” at summary judgment is not
“to weigh the evidence and determine the truth of the matter but to determine whether
there is a genuine issue for trial.” 4nderson, 477 U.S., at 249, 106 S.Ct. 2505. Summary
judgment is appropriate only if “the movant shows that there is no genuine issue as to any
material fact and the movant is entitled to judgment as a matier of law.” Fed. Rule Civ.
Proc. 56(a). In making that determination, a court must view the evidence “in the light
most favorable to the opposing patty.” Adickes v. S.H. Kress & Co., 398 U.S. 144, 157,
90 5.Ct. 1598, 26 L.Ed.2d 142 (1970); see also Anderson, supra, at 255, 106 S.Ct. 2505

Our qualified-immunity cases illustrate the importance of drawing inferences in favor of
the nonmovant, even when, as here, a court decides only the clearly-established prong of
the standard. In cases alleging unreasonable searches or seizures, we have instructed that
courts should define the “clearly established” right at issue on the basis of the “specific
context of the case.” Saucier, supra, at 201, 121 S.Ct. 2151; see also Andersonv.
Creighton, 483 U.S. 635, 640641, 107 S.Ct. 3034, 97 1.Ed.2d 523 (1987). Accordingly;
courts must take care not to define a case’s “context” in a manner that imports genuinely
disputed factual propositions. See Brosseau, supra, at 195, 198, 125 S.Ct. 596 (Inquiring
as to whether conduct violated clearly established law “ ‘in light of the specific context of

‘the case’ ™ and construing “facts ... in a light most favorable to” the nonmovant).

B
In holding that Cotton’s actions did not violate clearly established law, the Fifth Circuit
failed to view the evidence at summary judgment in the light most favorable to Tolan
with respect to the central facts of this case. By failing to credit evidence that
contradicted some of its key factual conclusions, the court improperly “weighled] the

evidence” and resolved disputed issucs in favor of the moving party, Anderson, 477 U.S.,
at 249, 106 S.Ct. 2505.

First, the court relied on its view that at the time of the shooting, the Tolans’ front porch
was “dimly-lit.” 713 F.3d, at 307. The court appears to have drawn this assessment from
Cotton’s statements in a deposition that when he fired at Tolan, the porch was © “fairly
dark,” ” and lit by a gas lamp that was * ‘decorative.” ” Id,, at 302. In his own deposition,
‘however, Tolan’s father was asked whether the gas lamp was in fact “more decorative
than ilfuminating.” Record 1552. He said that it was not. /bid. Moreover, Tolan stated in
his deposition that two floodlights shone on the driveway during the incident, id., at 2496,
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and Cotton acknowledged that there were two motion-activated lights in front of the
house. Jd., at 1034, And Tolan confirmed that at the time of the shooting, he was “not in
darkness.” Id., at 24982499,

Second, the Fifth Circuit stated that Tolan’s mother “refus[ed] orders to remain quiet and
calm,” thereby “compound[ing]” Cotton’s belief that Tolan “presented an immediate
threat to the safety of the officers.” 713 F.3d, at 307 (intemal guotation marks omuitted).
But here, too, the court did not credit directly contradictory evidence, Although the
parties agree that Tolan’s mother repeatedly informed officers that Tolan was her son,
that she lived in the home in front of which he had parked, and that the vehicle he had
been driving belonged fo her and her husband, there is a dispute as to how calmly she
provided this information. Cotton stated during his deposition that Tolan’s mother was
“very agitated” when she spoke to the officers. Record 1032—-1033. By contrast, Tolan’s
mother testified at Cotton’s criminal trial that she was neither “aggravated” nor
“agitated.” Id., at 2075, 2077.

Third, the Court concluded that Tolan was “shouting,” 713 F.3d, at 306, 308, and
“verbally threatening” the officer, id, at 307, in the moments before the shooting. The
court noted, and the parties agree, that while Cotton was grabbing the arm of his mother,
Tolan told Cotton, “[Glet your fucking hands off my mom.” Record .1928. Buf Tolan
testified that he “was not screaming.” Jd., at 2544. And a jury could reasonably infer that
his words, in context, did not amount to a statement of intent to inflict harm. Cf. United
States v. White, 258 F.3d 374, 383 (C.A.5 2001) (“A threat imports ‘[a] cormmunicated
intent to inflict physical or other harm’ ” (quoting Black’s Law Dictionary 1480 (6th ed.
1990))); Morris v. Noe, 672 F.3d 1185, 1196 (C.A.10 2012) (inferring that the words
“Why was you talking to Mama that way™ did not constitute an “overt threa[t]”). Tolan’s
mother testified in Cotton’s criminal trial that he slammed her against a garage door with
enough force to cause bruising that lasted for days. Record 2078-2079. A jury could well
have concluded that a reasonable officer would have heard Tolan’s words not as a threat,
but as a son’s plea not to continue any assault of his mother.

Fourth, the Fifth Circuit inferred that at the time of the shooting, Tolan was “moving to
intervene in Sergeant Cotion’s” interaction with his mother. 713 F.3d, at 305; see also id.,
at 308 (characterizing Tolan’s behavior as “abruptly attempting to approach Sergeant
Cotton,” thereby “inflam [ing] an already tense sifuation™). The court appears to have
credited Edwards’ account that at the time of the shooting, Tolan was on both feet “[ijn a
crouch” or a “charging position” looking as if he was going to move forward. Record
1121--1122. Tolan testified at trial, however, that he was on his knees when Cotion shot
him, id., at 1928, a fact corroborated by his mother, id., at 2081, Tolan also testified in his

- deposition that he “wasn’t going anywhere,” id,, at 2502, and emphasized that he did not

127



“tump up,” id., at 2544.

Considered together, these facts lead to the inescapable conclusion that the court below
credited the evidence of the party seeking summary judgment and failed properly to
acknowledge key evidence offered by the party opposing that motion. And while “this
Court is not equipped to correct every perceived error coming from the lower federal
courts,” Boag v. MacDougall 454 U.S. 364, 366, 102 S.Ct. 700, 70 L.Ed.2d 551 (1982)
(O’Connor, J., concurring), we intervene here because the opinion below reflects a clear
misapprehension of summary judgment standards in light of our precedents. Cf.
Brossequ, 543 U.S., at 197-198, 125 5.Ct. 596 (summarily reversing decision in a Fourth
Amendment excessive force case “to correct a clear misapprehension of the qualified
immunity standard”); see also Florida Dept. of Health and Rehabilitative Servs. v.
Florida Nursing Home Assn., 450 U.S. 147, 150, 101 S.Ct. 1032, 67 L.Ed.2d 132 (1981)
(per curiam ) (Summarily reversing an opinion that could not “be reconciled with the
principles sef out™ in this Court’s sovereign immunity jurisprudence).

The witnesses on both sides come to this case with their own perceptions, recollections,
and even poteﬁtial biases. It is in part for that reason that genuine disputes are generally
resolved by juries in our adversarial system. By weighing the evidence and reaching
factual inferences contrary to Tolan’s competent evidence, the court below neglected to
adhere to the fundamental principle that at the summary judgment stage, reasonable
-inferences should be drawn in favor of the nonmoving party. -

Applying that principle here, the court should have acknowledged and credited Tolan’s
cvidence with regard to the lighting, his mother’s demeanor, whether he shouted words
that were an overt threat, and his positioning during the shooting. This is not to say, of
course, that these are the only facts that the Fifth Circuit should consider, or that no other
facts might contribute to the reasonableness of the officer’s actions as a matter of law.
Nor do we express a view as to whether Cotton’s actions violated clearly established law.
We instead vacate the Fifth Circuit’s judgment so that the court can determine whether,
when Tolan’s evidence is propetly credited and factual inferences are rcasonably drawn
in his favor, Cotton’s actions violated clearly established law.

The petition for certiorari and the NAACP Legal Defense and Educational Fund’s motion
to file an amicus curiae brief are granted. The judgment of the United States Court of
Appeals for the Fifth Circuit is vacated, and the case is remanded for further proceedings
consistent with this opinion.

It is so ordered.
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Oral Examination Questions: Pleading Sufficiency and Summary Judgment

Describe your understanding of how pleading sufficiency standards have evolved since
1938. After doing so, discuss what proponents like about the changes and what critics
find concerning. Suggested time to answer: 4 minutes.

With as much detail as-you can, describe your understanding of the two steps in a
modern pleading sufficiency analysis. Suggested time to answer; 4 minutes.

In one passage in Jgbal, the Court describes the “plausibility standard as not akin to a
‘probability requirement,” but it asks for more than a sheer possibility that a defendant has
acted unlawfully.” In another passage, the Court rejected as implaugible the plaintiff’s
allegations in paragraphs 47 and 69 of the complaint, writing: “Taken as true, these
allegations are consistent with petitioners’ purposefully designating detainees ‘of high
interest’ because of their race, religion, or national origin. But given more likely
explanations, they do not plausibly establish this purpose.” Do you see any tension
between these two descriptions of plausibility? If so, which one seems more workable to
you as a pleading sufficiency standard? Suggested time to answer: 3 minutes.

Finally, drawing on the material we covered for today’s class, describe your understanding
of the difference between a motion to dismiss under Rule 12(b)(6) and a motion for
summary judgment under Rule 56. Suggested time to answer: 2 minutes.
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Case 0:05-cv-01673-RHK-AJB  Docurnent2  Filed 08/12/2005 Paged oi 68

UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA

Domico Madrigal, . © Court File No. 05-CV-01673 INE/JGL
: " Plaintiff,
V.
‘ DEFENDANT'S ANSWER TD THE
Kerry Inc., a Toreign corparation, d/b/a COMPLAINT
Kerry Specighy Ingredients,
Defendent.

Kerry Ine. (“Kerry™}, by its attorneys, hiereby answers Plaintiff's Complaint.
. Kerry admits the allagaiions in paragreph 1.
2. Kery denies that “Kerry Specialty Ingrédient_s” has been registered as an assumed

name_or that Kerry has not registered with the Minnesots Secretary of State 85 g fareign

corporation, Kerry is without knowledge or informatioﬁ sufficient to form belief as Lo truth of
the allegation that it is conducting business "'thrf::ughout” the State of Minnesota in that such
terminolegy is unclear. Kerry admits it doss business in Minnesatg and admits the remaining
allegations of paragraph 2.

3 E;flerry denies that Plaintiff became smployed by it at its Albert Lea facility on or
about February 4, 1984, Kerry admits that Piair‘ltiﬁ' was employed by Freehorn Foods nn er
shaut that date. Kerry is without knowledge or information sufficient to form a belief as to the
podition in which Fraeborﬁ Foods originally employed Plaintiff Keny admits that when i
purchased the Adbart Lea facility from Armour Foods, Inc. in October, 2000, it hired Plain'tiﬁ'.

4 Kerry admits that during the time Plaintiff was employed by it be performed his
job in & manner sufficient fo retain his position. Kerry is witﬁout knowledse or nformation

sufficient to form 2 belief as to the remaining allegations of paragraph 4.

Boepment 0: 483789, 8712005 1[:5459 AM
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Case 0:05-cv-01673-RHK-AJE  Document2  Filed D8/12/2005 Page 2 of 6

5. Kenmy is without knowledge or information sufficient to form s belief as to the
truth of the allegations of paragraph 5 in that the *job” referenced is not.identiﬁed, Kesry admits
that prior to approximately November 22, 2004 Plaintiff could parform the essential anctions of
the jobs he held with or without reasomeble accommodation.

6. Keny admits that records in its possession apparently penemted during Plalntiff's
employment with Fr‘aebom Foods indicate that on or about June 22, 1589 Plaintisf injured the 1.
5 dise, fhat ke sought and received workers® compensation benefits, had back surgery, and
returned 0 work at Freebom Foods under medical work restrictions, Kemry s without
knowledge or information sufficient to forma belief as to the muth of the remaining allegations
of paragraph &,

7. Kerry is without knowledgs or information sufficient to form 2 betief as to the
truth of the ellegations of paragraph 7. A

8. Kerry denles that Plaiatiff was terminated. Kerry admiss that until Plainttfs
layoff on or about November 22, 2004, he worked in the “Intake” position referenced.

g, Kerry admits that in September 2004, in an economy measure, Kerry eliminated
the job position previously held by Platntiff, and at least one other job position held by other
persons. Kerry admits that, pursuant to the requirements of the applicabls eollective bargaining
agreement with Plaintiff’s vnion, it posted a Notice of Job Openings for a “Jznitor/Intake
Oparator”  This new position combined the Janitor end Intake Operaior jobs. The intake
pperator companent of the position included a2 requiremént, a3 an essential function of the jab,
that incumbents, upon occasion, perform lifting of as much as 55 ths. Kerry admits further that,

following negotiations with Plaintiff's union, on or about Decerber 17, 2004 it modified the

i~
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Cese 0:05-cv-0HB73-RHK-AIB  Document2 Filed 0812/2005 Pageb of B

41,  Kerry denies the ellsgations of éaragraph 41,
ATFIRMATIVE DEFENSES

| To the extent Plaintiff's Compleint elieges injuries covered by the Minnesota
Wome{s’. szn;p;nsati;:-m- Act CMhinn. Stat. Section 174 et seq.), he is barred by the exclusivity
provisions of that Act (Minn. Stat. Section 176.031).

2 Plaintiff"s prayer for back pay and/or for monetary damages is barred in whale or
in part by his failure to mitigate his damages.

3 To the extent Minnesota law does riot aflow trial by jury, Plaintiff's request fora
jury trial should be stricken.

4 Plaintiff"s cleim is barred in whole or in part since, pursuant to the appli;:abie

Collective Bargaining Agresment with his union, on or about December 17, 2004, he bid on two

open positions which he apparently believed were within his medical restrictions, but did nat

r,,xﬁlﬂitm\

receive either position because he was not the setor bidder.
WHEREFORE, Defandant Kerry, Inc., prays that Plaintiff's Complaint be dismissed with
prejudics, and that Kerry be awarded its costs, attorneys’ fees, and other reliel the court deems

fit.

DATED: August 12, 2003 KERRY NG, d/b/a KERRY SPECIALTY
INGREDIENTS, Defendant

sf Iohn §, MoDonald. Ir.
Jobm J. MceDonald, Ir. (#136815)
Bradley 1. Lindeman (#0258116)
MEAGHER & GEER P.LL.P.
"33 South Sixth Street, Suite 4200
Minnespalis, Minnesota 55402-3788
(612) 338-U661

anel

Document TE: 463789, &/1272003 115500 AM
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Exerciss On Timing and Walver for Answer and Pre-Answer Defenses

Assume the Pollowing facts:
Penclope brings suit mgainst Dan Dugan in the United States Distiat Court For the Southern

District of Texas, Her case is filed on August 1, 2014, Twenty days later, on August 2, you,
Dugan’s lawyer, fils & pre-answer motion in which you asserl the defense that process was not
properly served. About a week laler, you realize that Dugan bas a patentizlly viable defensa of
Jack of personal jurisdiction he could have asserted. You also conclude thal another petsniial
party, Trudy, is arguably an indispensable parly who should be in the case. You have not yei
filed an answer on Dugan’s behalf and the court has not yet ruled on lhe motion you Fled.
Questions:

1. Can you assert the defense of lack of personal jurisdiction in another pre answer motion?

2. Can you assert the defense of failure to join an indispensable party o another pre answer
mation?

3. Could you insiead assert either defense in tha answer]

4. Would il maller whether, at the time you filed the pre answer motion (o dismiss for
insufficient service that neither you nor your clisnt were aware of the facls on which the
additionia} defenses would be hased?

Now chanoe the facts, above. a5 follows: i

Penelope brings suit agairst Dan Dugan in the United States District Courl for the Sautharmn
District of Texas. Her case is filed on August 1, 2034, Twanly days later, an Augusl 21, on
behalf of Dugan you, his lewyer, file a pre-answer motion in which you assert the defense that
venue is improper. When that molion is denizd, you file an answer on Dugan’s behalf, Six
mionths later, you realize that there is no subject matter jurizdiction. Questions:

1. Can you assert this defense in a motion to dismiss? Hso, what specific rule would you use?

2. What if you didn’t reatiza the problem with subject matier untit after the case had gone to trial
and a verdicl was entered against Dugan? Could you muke this argument for the first time ap
appeal?

Mow change the facis, abeve, as follows:

Penslope brings suit against Dan Dugan in the Unled Staes District Coutt for the Southern
Dyistrict of Texas, Her case is filed on Angust 1, 2014, Twenly days later, on’ August 21, op
behalf of Dugan you, his lawyer, file 2a answer. A month later, bowever, you realize that thers is
a defense of insufficienicy of serviee of process and afather defense of Filure Lo state » claim on
which relief can be granted. Are yor allowed to raise either of these defenses now? If so, how
would you do s0?
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2014 WL 406497
Only the Westlaw citation is currently available.
United States District Court,
S.D. New York.

ON TRACK INNOVATIONS LTD., Plaintiff,
V.
T-MOBILE USA, INC., Defendant.
T—-Mobile USA, Inc., Counter Claimant,
V.
On Track Innovations Lid., Counter Defendant.

No. 12 Civ. 2224(AIJN){JCF).

|
Feb. 3, 2014.

MEMORANDUM AND ORDER

JAMES C. FRANCIS IV, United States Magistrate Judge.

*1 Pursuant to Rule 15(a)(2) of the Federal Rules of Civil Procedure, the plaintiff in this
patent infringement action, On-Track Innovations (“OTI”), secks leave to amend its
complaint to include claims of active inducement of patent infringement under 35
U.S.C. § 271(b). (On Track Innovations Ltd.’s Memorandum in Support of its Motion for
Leave to File Amended Complaint (“PL.Memo.”)). The defendant, T-Mobile USA, Inc.
(“T-Mobile”), opposes the motion, arguing that it is untimely, prejudicial, made in bad
faith, and ultimately futile. (T--Mobile’s Opposition to OTI’s Motion for Leave to File
Amended Complaint (“Def.Memo.”)). For the following reasons, the motion is granted.

Background

This action arises from a patent dispute involving new cellular telephone technology
“employing both contact and contactless modes of communication, such as so-called
‘hybrid’ smart cards.” (Memorandum and Order dated June 20, 2013 at 3). Certain cell
phones are equipped with a feature—Near Field Communications (“NFC”)}—enabling
them to establish peer-to-peer radio communications with nearby devices. NFC-capable
phones can communicate with other electronic devices in their proximity without needing
physical contact; for instance, the user of an NFC-capable cell phone can turn on his
nearby stereo through his cell phone. OT1 is the owner of U.S. Patent No. 6,045,043 (“the
'043 Patent”), which “deals with connecting a microprocessor with both the contact and
contactless modes of communication through separate, dedicated lines of connection,”
obviating the need for a switching device between the two. (Order at 3).
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The plaintiff filed its original complaint on March 26, 2012, claiming that T-Mobile’s
NFC-capable devices directly infringe its patent. In October 2012, T-Mobile did a pilot
launch of the ISIS Mobile Wallet, a method of contactless payment using NFC-capable
phones in conjunction with enhanced SIM cards, in two major U.S. cities. (Def. Memo. at
4; Declaration of Ellisen S. Turner dated Dec. 23, 2013, Exh. C). The national launch of
T-Mobile’s NFC program occurred in November 2013. (P1. Memo. at 1-3; ISIS Mobile
Wallet FAQ, attached as Exh. B to Amended Complaint, at 29). T-Mobile subscribers
were informed, through T-Mobile’s website, that they could visit T-Mobile stores to
receive Advanced SIM cards for use in their NFC-capable cellular phones. (Pl. Memo. at
1-3; ISIS Mobile Wallet FAQ at 29). OTI now seeks to amend its complaint to allege
that, by inviting its customers to obtain an Advanced SIM card for insertion into an

NFC-capable cell phone, T-Mobile was “actively inducing infringement of the patent.”
(P1. Memo. at 1).

Discussion

Rule 15 of the Federal Rules of Civil Procedure provides that leave to amend a pleading
should be freely granted “when justice so requires.” FedR.Civ.P. 15(a)(2); see also
A Foman v. Davis, 371 U.S. 178, 182, 83 S.Ct. 227, 9 L.Ed.2d 222 (1962); Fdema
Casualty & Surety Co. v. Aniero Concrete Co., 404 F.3d 566, 603-04 (2d Cir.2005);
Carrion v. Singh, No. 12 CV 0360, 2013 WL 639040, at *11 (ED.N.Y. Feb.21, 2013).
Under this liberal standard, motions to amend should be denied only for reasons of undue
delay, bad faith or dilatory motive, undue prejudice to the non-moving party, or futility.
See F2Burch v. Pioneer Credit Recovery, Inc., 551 F.3d 122, 126 (2d Cir.2008) (citing
AFoman, 371 U.S. at 182); FBMcCarthy v. Dun & Bradstreet Corp., 482 F.3d 184, 200
(2d Cir.2007); In re Alcon Shareholder Litigation, 719 F.Supp.2d 280, 281-82
(S.D.N.Y.2010). The same standard applies when the party seeks to supplement the
complaint with events that happened after the date of the original pleading, See
Fed.R.Civ.P. 15(d); BIn re American International Group, Inc. Securities Litigation,
No. 04 Civ. 8141, 2008 WL 2795141, at *3 (S.D.N.Y. July 18, 2008) (noting that
" pleading is technically “supplemental pleading” but that the standard of Rule 15(a)
governs). The court has broad discretion over such motions. See F3McCarthy, 482 F.3d
at 200; M Biosafe—One, Inc. v. Hawks, 639 F.Supp.2d 358, 370 (SD.N.Y.2009).

*2 Generally, “[w]hen deciding 1ssues in a patent case, a district court applies the law of
the circuit in which it sits to nonpatent issues and the law of the Federal Circuit to issues
of substantive patent law.” Paone v. Microsoft Corp., 881 F.Supp.2d 386, 393-94
(E.D.N.Y.2012) (internal quotation marks omitted); see also F¥In re Bill of Lading
Transmission and Processing System Patent Litigation, 681 F.J3d 1323, 1331
(Fed.Cir.2012) (applicable law of regional circuit is applied to motions to dismiss for
failure to state a claim in patent cases).
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A. Delay

In the Second Circuit, a court may deny a motion to amend “where the motion is made
after an inordinate delay, no satisfactory explanation is offered for the delay, and the
amendment would prejudice other parties.” FBGrace v. Rosenstock, 228 ¥.3d 40, 53-54
(2d Cir.2000) (internal quotation marks omitted); accord State Farm Mutual Automobile
Insurance Co. v. Grafman, No. 04 CV 2609, 2007 WL 7704666, at *3 (E.D.N.Y. May
22, 2007). However, “[m]ere delay, ... absent a showing of bad faith or undue prejudice,
does not provide a basis for a district court to deny the right to amend.” PBlock v. First
Blood Associates, 988 F.2d 344, 350 (2d Cir.1993) (internal quotation marks omitted);
see also = Rotter v. Leahy, 93 F.Supp.2d 487, 497 (S.D.N.Y.2000) (“Typically, the
moving party’s delay, standing alone, is not sufficient reason to foreclose amendment.”).

The plaintiff seeks to add a new claim twenty months after the filing of its original
complaint. However, this new allegation centers on T-Mobile’s November 2013 national
launch of its NFC program, rather than on activities taking place at the time the action
was commenced. T-Mobile argues that OTI was aware of similar activities—namely, its
October 2012 pilot launch of the NFC program—at least one year earlier, and that this
constitutes undue delay. (Def. Memo. at 3—5). However, as far as OT1 knew at the time of
the pilot launch, the only suggestions that customers insert Advanced SIM cards into
NFC-capable phones came from an independent blogger and an ISIS press release, not
from T-Mobile, and thus OTI did not then possess facts that could have supported an
induced infringement claim against T-Mobile. According to OTI, the national launch was
the first time that T-Mobile itself invited subscribers to obtain new Advanced SIM cards
for their NFC cellular phones. (On Track Innovations LTD.’s Reply in Support of its
Motion for Leave to File Amended Complaint (“PLReply”) at 3). Under these
circumstances, there is no undue delay. See TNS Media Research, LLC v. TRA Global,
Inc., No. 11 Civ. 4039, 2012 WL 2052679, at *1 (S.D.N.Y. June 4, 2012) (allowing party
to add counterclaim defendants where earlier suspicions were subsequently borne out
through discovery); Optigen, LLC v. International Genetics, Inc., 777 F.Supp.2d 390, 400
(N.D.N.Y.2011) (allowing amendment where “the new allegations, including those
giving rise to the newly asserted cause of action, were facts of which Plaintiff did not
become aware until some point during discovery”). Indeed, even if OTI had not offered a
satisfactory explanation for the one-year delay after the October 2012 pilot launch, courts
have allowed amendment after much longer periods of delay. See, e.g., FCommander
Oil Corp. v. Barlo Equipment Corp., 215 F.3d 321, 333 (2d Cir.2000) (no abuse of
discretion in grant of leave to amend after seven year delay, in absence of prejudice);
- P#Rachman Bag Co. v. Liberty Mutual Insurance Co., 46 F.3d 230, 235 (2d Cir.1995)
(leave to amend properly granted after four-year delay); F¥Block, 988 F.2d at 350-51
(amendment allowed four years after complaint filed).
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B. Prejudice

*3 “[Pjrejudice alone is insufficient to justify a denial of leave to amend; rather the
necessary showing is ‘wundue prejudice to the opposing party.” « FE4.V. by Versace, Inc.
v. Gianni Versace S p.A., 87 F.Supp.2d 281, 299 (S.D.N.Y.2000) (emphasis in original)
(quoting FEFoman, 371 U.S. at 182). In deciding whether undue prejudice exists, courts
should consider whether the new claim would “ ‘(i) require the opponent to expend
significant additional resources to conduct discovery and prepare for trial; (ii)
significantly delay the resolution of the dispute; or (iii} prevent the plaintiff from bringing
a timely action in another jurisdiction.” “ F¥Monahan v. New York City Department of
Corrections, 214 F.3d 275, 284 (2d Cir.2000) (quoting F2BJock, 988 F.2d at 350); Zoll v.
Jordache Enterprises Inc., No. 01 Civ. 1339, 2002 WL 485733, at *1 (S.D.N.Y. March
29, 2002). This “inquiry involves a balancing process,” weighing any potential prejudice
to the opposing party against the prejudice that the moving party would experience if the
amendment were denied. [BOneida Indian Nation of New York v. County of Oneida, 199
F.R.D. 61,77 (N.D.N.Y.2000).

T-Mobile claims that introducing a theory of induced infringement after fact discovery
has closed prevents them from obtaining relevant evidence for their defense. T-Mobile
contends that without previous notice of induced infringement claims, it had no reason to
seek an opinion of counsel letter, which the Federal Circuit recognizes as probative of
lack of intent. See F¥Beitcher Industries, Inc. v. Bunzl USA, Inc., 661 F.3d 629, 649
(Fed.Cir.2011) (finding opinion of counsel regarding non-infringement “admissible, at
least with respect to [defendant]’s state of mind and its bearing on indirect
infringement”). Because expert discovery has not yet closed, there is no reason that this
evidence cannot now be obtained.

T-Mobile’s prejudice argument goes one step further, and argues that any opinion it
obtains now will, at trial, be argued to be untimely. (Def. Memo. at 8). However, while
OTI is free fo argue that an opinion of counsel leiter obtained after the allegedly
infringing acts is immaterial to T--Mobile’ s intent at the time, it is statutorily barred from
arguing that any failure to obtain the advice of counsel with respect to the ‘043 Patent is
probative of T-Mobile’s intent to induce infringement. 35 U.S.C. § 298 (“The failure of
an infringer to obtain the advice of counsel with respect to any allegedly infringed patent,
or the failure of the infringer to present such advice to the court or jury, may not be used
to prove that the accused infringer willfully infringed the patent or that the infringer
intended to induce infringement of the patent.”).

T-Mobile has not identified any way in which the amendment would require significant

additional discovery. To be sure, a claim of induced infringement requires proving
elements of knowledge and specific intent that are not required in a direct infringement
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claim, and T--Mobile complains that it has not had the opportunity to elicit any evidence
of intent.! However, the defendant “should have accessible to it the evidence bearing on
its own state of mind.” F€Perfect Pearl Co., Inc. v. Majestic Pearl & Stone, Inc., 889
F.Supp.2d 453, 461 (S.D.N.Y.2012). As the proposed amendment is not likely to “require
[T-Mobile] to expend significant additional resources to conduct discovery and prepare
for trial” or “significantly delay the resolution of the dispute,” there is no undue
prejudice. See FEBlock, 988 F.2d at 350.

*4 Similarly, there is no undue prejudice in the revised list of accused products in OTI’s
proposed amended complaint. Although T--Mobile states that three new accused devices
are included for the first time (Def. Memo. at 14), OTI explains that this is due to the
industry’s regular updating of cell phone models, and the underlying techmoal basis for
claiming infringement remains the same (P1. Reply at 8).

C. Futility

Leave to amend may also be denied when the pleading would not survive a motion to
dismiss. See FSAEP Energy Services Gas Holding Co. v. Bank of America, N.A., 626
F.3d 699, 726 (2d Cir.2010); Penn Group, LLC v. Slater, No. 07 Civ. 729, 2007 WL
2020099, at *4 (S.D.N.Y. June 13, 2007) (collecting cases). A court may deny a motion
to amend for futility only where no colorable grounds exist to support a claim or defense.
See 19Slay v. Target Corp., No. 11 Civ. 2704, 2011 WL 3278918, at *2 (S.D.N.Y. July
20, 2011) (*Futility generally turns on whether the proposed amended pleading states a
viable claim.”); F¥Estate of Ratcliffe v. Pradera Realty Co., No. 05 Civ. 10272, 2007 WL
3084977, at *4 (S.D.N.Y. Oct. 19, 2007). As when deciding a motion to dismiss, all
reasonable inferences must be drawn in favor of the plaintiff. See, e.g., FEHenneberry v.
Sumitomo Corp. of America, 415 F.Supp.2d 423, 433 (S.D.N.Y.2006) (“[TThe Court will
review the amended complaint through the prism of a Rule 12(b)(6) analysis and,
consequently, accept as frue all of the proposed complaint’s factual allegations, and draw
all reasonable inferences in favor of plaintiff.”). The opposing party bears the burden of
establishing that an amendment would be futile. See Amaya v. Roadhouse Brick Oven
Pizza, Inc., 285 FR.D. 251, 253 (E.D.N.Y.2012).

To state a claim for induced infringement under F¥§ 271(b), “the patentee must establish
first that there has been direct infringement, and second that the alleged infringer
knowingly induced infringement and possessed specific intent to encourage another’s
infringement.” FEACCO Brands, Inc. v. ABA Locks Manufacturer Co., 501 F3d 1307,
1312 (Fed.Cir.2007) (internal quotation marks omitted); FIMEMC Electronic Materials,
Inc. v. Mitsubishi Materials Silicon Corp., 420 F3d 1369, 1378 (Fed.Cir.2005);
B & Pecorino v. Vutec Corp., 934 F.Supp.2d 422, 447 (E.D.N.Y.2012). Induced
infringement thus requires both “knowledge that the induced acts constitute patent
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infringement,” FGlobal-Tech Appliances, Inc. v. SEB S.A., — U.S. , o, 131
S.Ct. 2060, 2068, 179 L.Ed.2d 1167 (2011), as well as active steps “directed to
encouraging another’s infringement,” FDSU Medical Corp. v. JMS Co., 471 F.3d 1293,
1306 (Fed.Cir.2006). In short, “the inducer must have an affirmative intent to cause direct

infringement .” /d. The knowledge requirement may be satisfied by showing actual
knowledge or willful 2072.

Notably, “advertising materials, and particularly instructions, can sufficiently allege
specific intent to induce infringement.” FESmartwater, Ltd. v. Applied DNA Sciences,
Inc.,, No. 12 CV 5731, 2013 WL 5440599, at *9 (E.D.N.Y. Sept. 27, 2013); see also
M Golden Blount, Inc. v. Robert H. Peterson Co., 438 F.J3d 1354, 1364 n. 4
(Fed.Cir.2006) (upholding finding of inducement where defendant “provided [an]
instruction sheet to customers directing them to perform specific acts leading to the

assembly of infringing devices, from which the district court could draw an inference of
intent”).

*5 Here, OTI asserts that T-Mobile had knowledge of the 043 Patent, knew that
combining an Advanced SIM card with an NFC-capable cell phone constituted direct
infringement of that patent, and subsequently instructed its subscribers to visit T-Mobile
stores to recetve an Advanced SIM card to insert into their NFC-capable cell phones,
with the specific intent to induce infringement. (PL. Memo. at 2-3; P1. Reply at 11-12),
OTI supports these factual allegations by attaching information from T-Mobile’s website
instructing subscribers to visit a T-Mobile store for an Advanced SIM card to use in
NFC-capable cell phones. (ISIS Mobile Wallet FAQ). Drawing all inferences in O1I’s
favor, this supports a plausible claim of active inducement. As recently emphasized by
the Federal Circuit, a plaintiff is not required to prove its case at the pleading stage. See
Bn re Bill of Lading, 681 F.3d at 1339. At this stage, it is plausibility and not probability
that governs pleadings. See F¥id. at 1331 (citing FAsheroft v. Igbal, 556 U.S. 662, 678,
129 S.Ct. 1937, 173 1..Ed.2d 868 (2009)).

C. Bad Faith

To the extent that T-Mobile raises a bad faith objection to OTI’s motion, that assertion
also fails. T-Mobile claims that, in what it deems an improper “quid pro quo,” OTI
refused to consent to T-Mobile’s request to amend its answer unless T-Mobile allowed
OTI to amend its complaint. (Def. Memo. at 5-6). This is now moot, as OTI has agreed
to allow T-Mobile to amend its answer. (Pl. Reply at 9). Moreover, while there is little
law in the Second Circuit on what constitutes bad faith in the context of a motion for
leave to amend a pleading, see M Oneida Indian Nation, 199 FR.D. at 80, the precedent
that exists indicates that the amendment itself must embody unfair strategic maneuvering,

see, e.g., FaState Trading Corp. of India v. Assuranceforeningen Skuld, 921 F.2d 409,
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417-18 (2d Cir.1990) (denying motion to amend where plaintiff sought strategic
advantage by reserving certain claims until after court’s choice of law determination).

Conclusion ,
For the foregoing reasons, On Track Innovations’ motion for leave to file an amended
complaint (Docket no. 95) is granted.

SO ORDERED.

140



203 Fed.Appx. 193
United States Court of Appeals,
Tenth Circuit.

Julie SPENCER, individually, and as Next Friend of A .H. and W.S., minors;
Christopher Spencer, individually, and as Next Friend of A.H. and W.S., minors,
Plaintiffs—Appellants,

A4

WAL-MART STORES, INC., a Delaware corporation, Defendant-Appeliee.

No. 05-5157.

l
Oct. 31, 2006.

CARLOS F. LUCERO, Circuit Judge.

**] Plaintiff Julie Spencer was struck by a vehicle while walking through an Oklahoma
Wal-Mart parking lot. Following the incident, she and her husband, Chris Spencer,
individually and as next friends for their minor children, brought a negligence claim
against Wal-Mart. They argue Wal-Mart breached its duty to protect Ms. Spencer from
the criminal act of a third party occurring on its property. Concluding Wal-Mart owed no
duty to Spencers under Oklahoma law because, on its fact-finding, Wal-Mart did not
“know or have reason to know that a criminal act was occurring or about to occur,” the
district court granted summary judgment in favor of Wal-Mart. We AFFIRM.

I

On October 3, 2001, Ms. Spencer and her husband went shopping at Wal-Mart Store No.
992, located in Tulsa, Oklahoma. Ms. Spencer and Mr. Spencer separated, with Ms.
Spencer agrecing to meet her husband at their car after she finished browsing the garden
department. When Ms. Spencer exited the store and approached her vehicle, a black,
late-model sports car rapidly accelerated towards her from the rear, swerved into her
path, and struck her with sufficient force to hurl her into the air. The assailant then sped
out of the parking lot. Although no Wal-Mart employee witnessed the incident, its
security cameras recorded the attack.! Police have been unable to identify a suspect based
on the surveillance footage.

On October 4, 2002, Spencers filed a diversity action against Wal-Mart in federal court
alleging state claims for negligence, gross negligence, willful disregard of duty, loss of
consortium, and loss of parental consortium. Wal-Mart moved for summary judgment,
and the district court granted its motion. Spencers now appeal that order.
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i1

Spencers’ Reply Brief was filed three days late, and Wal-Mart has moved to strike the
brief as untimely. Conceding that the filing was untimely under Federal Rule of Appellate
Procedure 31(a), Spencers ask us to excuse the delay because it was short-lived,
Wal-Mart has not shown prejudice, and Spencers did not act in bad faith. We agree.
Whether to excuse a late filing is within our discretion. See Burnham v. Humphrey
Hospitality Reit Trust, Inc., 403 F.3d 709, 712 (10th Cir.2005). Absent an allegation by
the opposing party that it suffered prejudice because of the delay, we generally allow
such filings. See, e.g., id. (holding that party could file brief approximately two months
late). Given the short delay and absence of prejudice, Wal-Mart’s motion to strike the
reply brief is denied. We do, however, expect Spencers to comply with future deadlines.

I

Spencers contend that the district court abused its discretion in granting summary
judgment to Wal-Mart before ruling on their pending motion for leave to file an amended
complaint. During a hearing on the summary judgment motion, the district court
informed the parties it would defer ruling on Spencers’ motion to amend until after
deciding Wal-Mart’s summary judgment motion. Following the hearing, however, the
district court granted summary judgment in favor of Wal-Mart without ruling on
Spencers’ request for amendment. Both parties consider this a denial of Spencers’
motion, as do we.

**2 We review a district court’s denial of a motion to amend for abuse of discretion.
F'Woolsey v. Marion Labs., Inc., 934 F.2d 1452, 1462 (10th Cir.1991). Federal Rule of
Civil Procedure 15(a) provides that a party may amend its complaint “only by leave of
court or by written consent of the adverse party.” Because Wal-Mart did not consent,
Spencers were required to obtain leave from the court. “Although such leave shall be
freely given when justice so requires, whether to grant such leave is within the discretion
of the trial court.” FEFirst City Bank N.A. v. Air Capitol Aircraft Sales, Inc., 820'F.2d
1127, 1132 (10th Cir.1987) (internal citations and quotations omitted). Leave may
properly be denied by the district court if it finds “undue delay, bad faith or dilatory
motive on the part of the movant, repeated failure to cure deficiencies by amendments
previously allowed, undue prejudice to the opposing party by virtue of allowance of the
amendment, [or] futility of amendment.” F¥Foman v. Davis, 371 U.S. 178, 182, 83 S.Ct.
227, 9 L.Ed.2d 222 (1962). Conversely, “outright refusal to grant | | leave without any
justifying reason appearing for the denial is not an exercise of discretion; it is merely
abuse of that discretion and inconsistent with the spirit of the Federal Rules.” P4,

Assuming it was error for the court below not to state “Justifying reasons” for the
implicit denial, this error is harmless 1f the “record contains an apparent reason [for]
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justifying the denial of a motion to amend” regardless of what the district court relied
upon. < Lambertsen v. Utah Dept. of Corr., 79 F.3d 1024, 1029 (10th Cir.1996). Based
on our independent review of the record, we conclude that Spencers’ delay in filing a
request to amend was unwarranted.

We recognize delay alone should not justify denial of leave to amend. FMinter v. Prime
Equip. Co., 451 F.3d 1196, 1205 (10th Cir.2006). In determining whether the delay was
undue, we consider both the length of the delay and the reason for its occurrence. F7d. at
1205-06. Here, the delay was substantial. Spencers filed their motion to amend seventeen
months after filing their initial complaint and shortly before trial was scheduled to begin.

We fail to see a reason for the delay. Their claim for deceit and their assumption of duty
theory of negligence, both based on Wal-Mart’s allegedly fraudulent *196 representation
that it was monitoring its video cameras, have been evident throughout the proceedings.
Facts necessary to support these claims were known or should have been known to the
Spencers at the time the original complaint was filed, and were clearly known to them at
the time they filed their response to Wal-Mart’s summary judgment motion seven
months before filing their motion to amend.

We do not intend to impose upon plaintiffs a burden to immediately advance a claim
upon notice of facts sufficient to support it. Litigants are allowed reasonable time fo
analyze information and make strategic decisions. Spencers have failed; however, to
provide any legitimate justification for the substantial delay. As such, their motion to
amend the complaint was undue, making the district court’s error in failing to address
that motion harmless. See FEvanS v. McDonald’s Corporation, 936 F.2d 1087, 1091
(10th Cir.1991) ( “[T]he liberalized pleading rules [do not] permit plaintiffs to wait until
the last minute to ascertain and refine the theories on which they intend to build their
case.”); P Fed. Ins. Co. v. Gates Learjet Corp., 823 F.2d 383, 387 (10th Cir.1987)
(holding delay was undue when “the moving party was aware of the facts on which the
amendment was based for some time prior to the filing of the motion to amend™).*

4 Contrary to Spencers’ argument, we are not required to conclude that Wal-Mart
suffered prejudice in order to hold there was undue delay. See FFirst City Bank,
N.A., 820 F.2d at 1133 (rejecting party’s argument that district court must find
prejudice to deny a motion to amend on the grounds of undue delay).
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United States Court of Appeals, Seventh Circulf.

Patrick B. CAGE, Plaintiff-Appellant,
v.

Tiffany HARPER, et al,, Defendants-Appellees.

No. 21-2447
|
Argued April 7, 2022
|
Decided August 1, 2022

Scudder, Circuit Judge.

In May 2017 Chicago State University fired its General Counsel, Patrick Cage. Litigation followed, with Cage alleging that
the decision violated both the [linois Ethics Act and the First Amendment by reflecting retaliation for his having blown the
whistle on a potential conflict of interest that arose when the Board of Trustees began its search for a new University president.
Cage likewise contended that the University violated his due process rights by shorting him two months of severance pay. The
district court entered summary judgment for the University defendants. Seeing no errors in that decision, we affirm.

A

Patrick Cage served as the University's General Counsel from November 2009 until May 2017. Upon joining the University, he
negotiated the terms and conditions of his employment in an offer letier, which he signed upon accepting the position. Everyone
agrees that the signed offer letter constitutes Cage's employment agreement with the University. ‘

The events that led to this litigation began in January 2017, when [llinois Governor Brizce Rauner appointed four new members
to the University's Board. Paul Vallas was one of the new members. A month later Cage learned from media reports that Vallas
had an interest in serving as the University's next president, a position that became available after the previcus president resigned
in September 2016. Cage believed that this news, if true, would present a conflict of interest under the Board's Bylaws: Vallas
could not serve on the Board while seeking employment with the University. Cage knew that no steps had yet been taken to
address the potential conflict.

Cage sought to raise his concern by requesting a meeting with the Board's Chairman, Dz. Marshal! Hatch. The two met for
tunch in February 2017, Cage says he discussed the potential conflict with Dr, Hatch. For his part, however, Dr. Hatch has no
recollection of any such diseussion,

In March 2017 the Board began searching for an interim president. One potential *737 candidate the Board contacted was Dr.
Rachel Lindsey. During a Board meeting on March 27, the Board agreed io select a new interim president at its next meeting on
April 7. According to the meeting minufes, the Board discussed whether it could consider Valias for the position given that he
was a sitting Board member. The discussion concluded with the Board members believing they could consider Vallas so long
as he resigned from the Board. Vallas left the Beard the following week.

On the evening of April 6—the day before the meeting at which the Board planned io decide on an interim president—Cage
sent a letter to each member renewing his concern that Vallas had violated the University's Bylaws by simultaneously serving
on the Board and seeking employment with the University. The April 7 meeting ended with the Board selecting Dr. Lindsey
as its inferim president.

Six weeks later, on May 22, Dr. Lindsey fired Cage, concluding he was no longer the right person for the position. In doing

so, the University offered Cage a severance package, including pay equivalent to 44 weeks {(just over 10 months) at his current
salary. Cage refused the offer, believing that his employment agreement afforded him a full year of severance pay.
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By its terms, the employment agreement states that the “Chicago State University Board of Trustees Policies and Regulations
Manual and the Chicago State University Administrative Procedures Manual govern [Cage’s] employment contract” and that
Cage's “appointment is guided by the Board of Trustees regulations.” The agreement is otherwise short on details but includes
a termination clause specifying that “[iJf you are terminated from this position, or the funding supporting this position is

not renewed, you will remain employed at the University for a period of six months at your current salary.” The University
Regulations, by confrast, have their own provision regarding the rights of terminated employees. Specifically, Section [I{B)
(4)(b) of the Regulations provides that employees who have worked for the University for at least six years will receive 12
months' notice of termination.

B

On October 20, 2017, Cage invoked 42 U.8.C. § 1983 and sued Dr. Lindsey, the Board of Trustees, and five individual Board
members. He alleged that the University fired him in retaliation for reporiing the potential conflict of interest in viclation
of Mlinois's State Officials and Employees Ethics Act and the First Amendment. He also claimed the University viclated the
Fourteenth Amendment's Due Process Clause by not paying him the 12 months of severance pay allegedly promised by the
Board's Regulations.

The district court entered summary judgment for the defendants across the board. It concluded that Cage's employment
agreement governed the terms of his employment and only entitied him to six months of severance pay. The district court also
determined that Cage could not succeed on his retaliation claims because his primary allegations about Paul Vallas labering
under a conflict of interest fell outside the coverage of the Illinois Ethics Act and the First Amendment.

Cage now appeals.

X

Finally, Cage chalfenges the district court's denial of his request to amend his complaint. We owe some additiona! context around

what transpired in the district court.

After the partiss had completed their summary judgment briefing, but before the district court issued its decision, Cage sought
permission to file a third amended complaint. His motion came more than three years after the deadline for amendments had
passed. Arpuing that the defendants advanced a new argument at the summary judgment stage—that his termination rights arose
out of his employment agreement, not the Regulations—Cage sought to add a due process claim based on his employment
agreement, The district court concluded that there was no good cause for the late amendment and denied the motion.

We see no abuse of discretion in that ruling. District courts generally evaluate a motion for leave to amend a complaint *743
under Federal Rule of Civil Procedure 15(a)(2), which provides that courts “should freely give leave when justice so requires.”
But under Rule 16, which governs scheduling orders and includes a deadline for filing amended pleadings, a “schedule may be
modified only for good cause and with the judge's consent.” Fed. R. Civ. P. 16(b)(4). Given this tension, we have held that a
district court may “apply the heightened good-cause standard of Rule 16(b)(4) before considering whether the requirements of
Rule 15(a)(2) were satisfied.” Alioto v. Town of Lisbon, 651 F.3d 715, 719 (7th Cir. 2011). “In making a Rule 16(b) good-cause
determination, the primary consideration for district courts is the diligence of the party seeking amendment.” Id at 720,

WERTLAW  © 2023 Thomson Reuters. No claim to original U.3. Governmant Works,
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The timeline here is important. Cage did not seek to add a due process claim based on his employment agresment until January
2021—nearly 32 months after the deadline to amend his pleadings had passed, more than a year after fact discovery closed
in December 2019, and several months after the parties repiied to eight separate summary judgment motions. Yet Cage had
all the information he needed to include that claim much earlier in the litigation. Indeed, Cage—an attorney with expertise in
employment law—surely knew from the very outset of this dispute with the University thet his employment agreement was
highly relevant to his employment-related lawsuit. On these facts, Cage has not shown good cause to add a due process claim
at this late stage of the litigation.

Tn any event, it would be futile to permit the amendment. See Bethany Pharmacal Co. v, OVC, Inc., 241 F.3d 854, 861 (7th Cir.
2001) (“An amendment is futile if the added claim would not survive a motion for summary judgment.”. Cage's employment
agreemens entitled him to six months' termination pay. But the University, in connection with firing Cage, offeréd him around
ten months of separation pay. Summary judgment would therefore be proper for the defendants even if Cage were allowed to
amend because “{a] job action that causes no pecuniary loss whatsoever does not implicate the Constitution.” Barrows v. Wiley,
478 F.3d 776, 780 {7th Cir. 2007) (cleaned up). Cage cannot now be heard to complain of losing six months of termination pay
when he previously declined the University's offer of ten months. On these facts, the district court did not abuse its discretion
in denying Cage's motion for leave to amend.

For these reasons, the district court's entry of judgment is AFFIRMED.
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JOHN FRANKLIN BUERMARN, SR. and JANE BUERMAN, Plaintiffs,
v.
ANTHONY J. WITKOWSKI, and NEW PENN MOTOR EXPRESS LLC f/k/a NEW PENN MOTOR
EXPRESS, INC., Defendants.
ANTHONY J. WITKOWSKI, and NEW PENN MOTOR EXPRESS LLC, as successor in interest to

NEW PENN MOTOR EXPRESS, INC., Plaintiffs-in-Counterclaim,
V.

JOHN FRANKLIN BUERMAN, SR., Defendant-in-Counterclaim.

C.A, No. 1:17-CV-00444-MSM-LDA.

United States District Court, D. Rhode Island.
March 8, 2020.

John Franklin Buerman, Sr., Plaintiff, represented by C. Russell Bengtson, Bengtson & Jestings, LLP, Dennis D.
Bossian, Rob Levine and Associates, John K. Windecker, Rob Levine and Associates & Scott P. Tietney, Rob Levine &
Associates.

Jane Buerman, Plaintiff, represented by Dennis D. Bossian, Rob Levine and Asscociates, John K. Windecker, Rob
l.evine and Associates & Scott P. Tierney, Rob Levine & Associates.

Anthony J. Witkowski & New Penn Motor Express LLC, formerly known as New Penn Motor Express, Inc., Defendants,
represented by Andrew J. Fay, Fay Law Group, LLC, pro hac vice & Craig 5. Harwood, Fay Law Group, LLC.

New Penn Motor Express LLLC, Counter Claimant, represented by Craig S. Harwood, Fay Law Group, LLC.
Jane Buerman, Counter Defendant, represented by' John K. Windecker, 'Rob Levine and Associates.

John Franklin Buerman, Sr., Counter Defendant, represenied by C. Russell Bengtson, Bengtson & Jestings, LLP & John
K. Windecker, Rob Levine and Associates.

MEMORANDUM AND ORDER

MARY S. McELROY, District Judge.

This matter comes before the Court on the Motion for Partial Summary Judgment of the plaintiffidefendant-in-
counterclaim, John Franklin Buerman, Sr. ("Buerman"}, and the Objection of the defendants/plaintiffs-in-counterclaim,
Anthony J. Witkowski ("Witkowski") and New Penn Motor Express L.LC {("New Penn") {collectively "the defendants").
(ECF Nos. 24 & 28.)

The issue is whether Witkowski and New Penn's amended Counterclaim, filed after the expiry of the relevant statute of
limitations, can, under Fed. R. Civ. P. 15(c), relate back to the timely filed original Counterctaim. The Court determines
that the amended Counterclaim does so relate back and, for the reasons that follow, Buerman's Mction for Partial
Summary Judgment is DENIED.

htips:/fscholar.gocgle.com/scholar_case?case=6773878644489781882&q=witkowski+&hi=en&as_sdt=4,158 Page of &
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. BACKGROUND , |

This matter arises from a collision between two tractor trailer vehicles on Route 6 in Foster, Rhode island, on October
21, 2014, (ECF No. 1-1.) Buerman, the driver of one of the vehicles, filed suit in Rhode Island Superior Court on August
28, 2017. ld. He has asserted that he sustained personal injuries as a result of the alleged negligence of the driver of
the other vehicle, Witkowski. Further, he has asserted Witkowski's employer and the owner of the vehicle, New Penn,

also is liable for Witkowski's acts or omissions pursuantto R.LG.L. § 31-33-6.1 /.

The defendants, Witkowski and New Panhn, removed the matter to this Court on September 27, 2017, pursuant 1o the
diversity jurisdiction clause of 28 U.8.C. § 1332, (ECF No. 1.) On October 18, 2017, the defendants filed their Answer to
the plaintiffs' Complaint and asserted a Counterclaim against Buerman. (ECF No. 4.) Through the Counterclaim, the
defendants have alleged that Buerman's negligence caused the accident and that therefore New Penn is entitled to the
damages allegedly caused to its vehicle. /d. Specifically, the defendants have alleged that Buerman cperated his truck
with no lights, or insufficient lights, in a dark environment. id.

On Oclober 31, 2017, the defendants filed an amanded Counterclaim, adding to their asserted damages a prayer for
recovery of the workers' compensation benefits that New Penn paid to Witkowski for injuries he allegedly sustained as a

result of the collision.l2! (ECF No. 7.)

Buerman now seeks partial summary judgmént on the defendants' amended Counterclaim as it relates to New Penn's
claim for reimbursement of Witkowski's workers' compensation benefits. As grounds, Buerman asseits that the
defendants filed the amended Counterclaim after the passing of the relevant statute of limitations. The parties do not
dispute that the statute of limitations expired on October 21, 2017. The defendants in furn argue that the amended
Counterclaim should relate back the original Counterclaim pursuant to Fed. R. Civ. P. 15(c).

. SUMMARY JUDGMENT STANDARD

"Summary judgment is only proper when ‘there is no genuine dispute as to any material fact and the movant is entitled
to judgment as a matter of law.™ Doe v._Trusiees of Bosion College, 892 F.3d 87, 72 (1st Cir. 2018) (quoting Fed. R. Civ.
P. 56(a)). In ruling on a motion for summary judgment, the court must examine the record evidence "in the light most
favorable to, and drawing all reasonable inferences in favor of, the nonmoving party.” Felicianc de la Cruz v. El
Conquistador Resort & Country Club, 218 F.3d 1, 5 (1st Cir. 2000) (citing Mulero-Rodriguez v. Ponfe, [nc., 98 F.3d 870,
672 (1st Cir. 1998)). "[Wihen the facts support plausible but conflicting inferences on a pivotal issue in the case, the
judge may not choose between those inferences at the summary judgment stage." Coyne v. Taber Partners [ 53 F.3d
454, 480 (1st Cir, 1995).

[ll. DISCUSSION

A, The Relevant Statute of Limitations

As this matter is before the Court subject to diversity jurisdiction, the Court applies state substantive law. See Creflin
Techs, Inc. v. Equipmentiease Corp., 18 F.3d 1, 4 (1st Cir. 1994). Here, the parties do not dispute that it is Rhode
Island's substantive law which governs and the Court will not disturb this choice. See Moores v. Greenberg, 834 F.2d
1105, 1107 n.2 (1st Cir. 1987). ‘

"State statutes of limitations have been uniformly held to be substantive in nature, rather than procedural." Waters v.
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Walt Disney World Co., 237 F. Supp. 2d 162, 165 (D.R.I. 2002) (citing Guaranty Trust Co. of N.Y. v. York, 326 U.S. 99,
110 (1945)). For personal injury actions under Rhode Island law, the statute of limitations is three years. RI1.G.L. § 9-1-
14(b) ("Actions for injuries to the person shall be commenced and sued within three (3) years next after the cause of
action shall accrue, and not after...."). Rhode Island law further provides that a cause of action for personal injuries
resulting from a motor vehicle accident accrues on the date of the accident. Benner v. J.H. Lynch & Sons, Inc., 641 A.2d
332,336 (R.1. 1994); Von Villas v. Williams, 117 R.1. 309, 313-14, 366 A.2d 545,548 (1976).

Here, because the accident occurred on October 21, 2014, and the cause of action accrued on that date, the three-year
statute of limitations expired on October 21, 2017. Thus, there is no question that the amended Counterclaim, filed on
October 31, 2017, was filed after the expiry of the statute of limitations. Only if the amended Counterclaim can relate
back to the filing of the original Counterclaim (October 18, 2017) will it survivé summary judgment.

B. Relation Back Under Fed. R. Civ. P. 15(c)

The question of whether the amended Counterclaim relates back to the date of the filing of the original Counterclaim is a
procedural question and therefore is decided by federal law. See Morel v. DaimlerChrysler AG, 565 F.3d 20, 25 (1st Cir.
2009). Rule 15 of the Federal Rules of Civil Procedure provides in relevant part as follows:

(c) Relation Back of Amendments.

(1) When an Amendment Relates Back. An amendment to a pleading relates back to the date of the
original pleading when:
4

(B) the amendment asserts a claim or defense that arose out of the conduct, transaction, or occurrence
set out—or attempted to be set out—in the original pleading....

Courts liberally apply the Rule 15(c) relation back doctrine. See, e.g., Alpern v._UtiliCorp United, Inc., 84 F.3d 1525,
1543 (8th Cir._1996); Fed. Deposit Ins. Corp. v. Bennett, 898 F.2d 477, 480 (5th Cir. 1990); Clipper Exxpress v. Rocky

Mountain Motor Tariff Bureau, Inc., 690 F.2d 1240, 1259 n.29 (9th Cir. 1982); Staren v. Am. Nat. Bank & Trust of

As noted, Rule 15(c)(1)(B) provides that an amended pleading relates back to the original pleading when it asserts
claims based upon the "conduct, transaction, or occurrence,” described in the original pleading. See Mayle v. Felix, 545
U.S. 644 659 (2005); Tiller v. All. Coast Line R. Co., 323 U.S. 574, 580-81 (1945). Indeed, the U.S. Supreme Court has
interpreted Rule 15(c)(1)(B) to "depend[] on the existence of a common core of operative facts uniting the original and
newly asserted claims." Mayle, 545 U.S. at 646. "A common core of operative facts exists if "the opposing party has had
fair notice of the general fact situation and legal theory upon which the amending party proceeds." Tenon v. Dreibelbis,
190 F. Supp. 3d 412, 416 (M.D. Pa. 2016) (quoting Bensel v. Allied Pilots Ass'n,_387 F.3d 298, 310 (3d Cir. 2004)). A
party cannot assert a new claim that would otherwise be untimely if the new claim "[is] supported by facts that differ in
both time and type from those the original pleading set forth." Mayle, 545 U.S. at 650.

Yet, the addition of some facts in an amended pleading does not necessarily preclude a finding of relation back if the
facts remain based upon the same "occurrence." See Tiller, 323 U.S. at 580-81 (allowing an amended pleading adding
a statutory claim to a wrongful death action to relate back, despite relying on facts not originally asserted, because the
amended claim was based upon the same, single occurrence). However, if the new facts added involve an occurrence
not discernable in the original complaint—"facts that differ in both time and type"—the amendment will not relate back.
Mayle, 545 U.S. at 650. See also £D.1.C. v. Conner, 20 F.3d 1376, 1385 (5th Cir. 1994) ("If a plaintiff attempts to

https://scholar.google.com/scholar_case?case=6773878644489781882&qg=witkowski+&hl=en&as_sdt=4,1568 Page 3 of &
149



BUERMAN v. Witkowski, Dist. Court, D. Rhode Island 2020 - Google Scholar 6/22/26, 1:05PM

interject entirely different conduct or different transactions or occurrences into a case, then relation hack is not
allowed."); O'Loughiin v. National R.R. Passenger Corp., 928 F.2d 24, 26-27 (1st Cir. 1991) (holding that an amended
complaint did not relate back when the plaintiff's amendment sought relief for a different accident than that set forth in
the original complaint).

Indeed, "[t]he rationale of Rule 15(c) is that a party who has been notified of litigation concerning a particular occurrence
has been given all the notice that statutes of limitations were intended to provide." Baldwin Cty, Welcome Cir. v. Brown,
466 U.8. 147, 150 n.3 (1984). Because the critical issue is whether the opposing party received adequate notice, the
principal inquiry is whether "the matters raised in the amended pleading [have] been given to the opposing party within
the statute of limitations “by the general fact situation alleged in the original pleading." Stevelman v. Alias Research Inc.,

2008) ("The underlying question is whether the original complaint adequately notified the defendants of the basis for
liability the plaintiffs would later advance in the amended complaint."); 8A Charles Alan Wright, Arthur R. Miller & Mary
Kay Kane, Fed. Prac. & Procedure § 1487 ("[I)f the alteration of the criginal pleading is so substantial that it cannot be
said that defendant was given adequate notice of the conduct, transaction, or occurrence that forms the basis of the
claim ... then the amendment will not relate back.™).

Therefore, courts allow amended pleadings asserting new legal theories of recovery to relate back to the original filing
where both pleadings share a basis in factual circumstances (a "common core of cperative facts"). See, e.g., Iiller, 323
.S, at 580-81; Travelers Ins. Co. v. Third Assocs.,_14 F.3d 114, 125 (2d Cir. 1994); Johansen v. £.1, DuPont de

Moreover, amended pleadings that do not add a new cause of action, but instead include an additional claim for
damages based on the same occurrence set forth in the original pleading, may also relate back. See, e.g., Conper, 20
F.3d at 1386 (holding that an amendment "to identify additional sources of damages that were caused by the same
pattern of conduct identified in the additional complaint” related back to the original pleading); Belmont Commons, LLC

880, 887 (S5.D. Ohio 2003).

Here, the "conduct, transaction, or occurrence” alleged in the original Counferclaim is the motor-vehicle accident
between Buerman and Witkowski. See Fed. R. Civ. P. 15(c)(1)(B). The facts that the defendants have alleged regarding
that occurrence, namely that it was caused by Buerman's cperation of his truck with no lights or insufficient lights in a
dark environment, is the "comimon core of operative facts” uniting both the original and amended Counterclaims. See
Mayle, 545 U.S. at 8486. From these facts, the defendants put forth a negligence cause of action against Buerman.

in the amended Counterclaim, the defendants do not go so far as to assert a new legal theoty; instead, they expand
their claim for damages within their negligence claim. That is, the defendants asserted in the original Counterclaim a
negligence cause of action whereby New Penn sought compensation for alleged property damages to the vehicle that
Witkowski was driving at the time of the accident. In their amended Counterclaim, New Penn adds to its negligence
count a claim for compensation for the workers' compensation benefits it paid to Witkowski for the injury to his person.

Certainly, adequate notice of the conduct or occurrence giving rise to the defendants' amended Counterclaim (the
accident) was provided to Buerman in the original Counterclaim. Further, a factual nexus exists between the amended
and original pleadings: the same accident gave rise to both the alleged property damage and the personal injury. See
Mayle, 545 U.S. gt 864 ("So long as the original and amended [pleadings] state claims that are tied to a common core of
operative facts, relation back will be in order.").

Because the amended Counterclaim arises from the same "conduct, transaction, or occurrence" set out in the original
Counterclaim and both pleadings depend upon "a common core of operative facts," Buerman received adequate notice
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prior to the expiry of the statute of limitations of the basis of liability upon which the defendants proceed. See Fed. R.
Civ. P. 15{c)(1}B); Mayle, 545 U.S. at 664. As such, Rule 15(c)(1)(B) requires that the amended Counterclaim relate
back to the date of filing of the original Counterclaim.

IV. CONCLUSION

Because the amended Counterclaim relates back to the original Counterclaim per Rule 15(c)(1){B), it is not barred by
Rhode Island's statute of limitations for actions arising from personal injury. Buerman's Motion for Partial Summary
Judgment (ECF No. 24) is therefore DENIED.

IT IS SO QRDERED.

[1] Rhode Island General Laws § 31-33-6 is the state's "owner-liability statute," which provides that an automobile owner is vicariously
liable for the acts of a driver operating the vehicle with the owner's consent.

[21 New Penn makes this claim pursuant to R.1.G.L. § 28-35-58, which provides that if an employee has been paid workers'
compensation benefits, "the person by whom the compensation was paid shall be entitled to indemnity from the person liable to pay
damages, and to the extent of that indemnity shall be subrogated to the rights of the employee to recover those damages.”

Save trees - read court opinions online on Google Scholar.
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L.

Oral Examination Questions: Amendments

In OTI, the court concluded that the plaintiff’s 20-month delay in seeking to add a new -
claim was not undue. By contrast, the court in Spencer concluded that the plaintiff’s 17-
month delay in seeking to amend was undue. Similarly, the court in Cage concluded that
the plaintiff’s delay of more than 30 months was undue. Try to explain any factual or
legal reasons that the cases came out differently.

Analysis under Rule 15(a) always precedes a relation-back inquiry analysis under Rule
15(e), if any is required at all. Explain why, using the facts from Waynesborough Country
Club case to do so.

What is your understanding of the differences between relation back under Rule
15(c)(1){A), ()(1)(B), and ()} 1K C)? As to Rule 15(c)(1)(B), describe with as much
detail as you can your understanding of the legal standard in that rule provision for
allowing relation back?
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THE CASE AGATNST THE LAWSUTT ABUSE
REDUCTION ACT OF 2011

Lonny Hoffman

I. INmRODUCTION

On March 8, 2011, Lamsar Smith, Chairman of the House of
Bepresentatives Committes on the Judidary, introduced HTR. 8ae,
the Lawsuil Abuse Reduction Act’ On the same. day Ghades -
Grassley, the ranking Republivan member of tha Sanate Judiciary
Committes, sponsored au identicsl measure in the upper chamber?
Animated by concern over rising costs »nd ahuses in feders! divil
ceses, the bills slfen penalties against lamyers who fils
sanctonable papers in federal courk by legidlatively smending Ruls
11 of the Fedeal Enles of Givil Procedure, the penersl eeriifeation
and sanctions ssandard for federal eivll pages® -

This i nok fhe Srsh Hme that Cungress has &ied o reform the
federal semetions ruls 83 2 means of curbing Hgation costs and
abuse. Bince 1895, bills regularly have heen intreduced fhat would
toughan Fule 11, but 4o date, nons have been sticeesafirily enacted !

Bowaver, huoyed by sweeping vistories last November that gave
Republicans majority contrl of the House end 2 mnch greater voice
in the Senats the prospects for legislative reform of Rule 11 ers
hetter now fhan they have ever heen hefre,

Enacted in 1838 21 part of the priginal rules, Rule 11 remsined
vnchanged for half a century’ Then, in 1983, spurred by
percepfions of A growing litigabon erists, judicial rulemakers
proposed significant amendments to the mile’ One of the most
importank changes was thal the rale was made mandatory 5q that
eourts wers requuired “to ropose sanchions whenever a vislafan of
the rule was found to have vemurred™ This and piher amandments
in 1988 signaled fhal the rale was now meand to hold Tawyers more
accountzble for irmproper conduct in federal cases® Tt soon became
apparent, however, that the 1983 version of Rule 11 not pnly failed
ta deter proundless Iifigation practices buk actually Iad fo preater
litigation cosls end abuses In meny cases hy ncenfivizing
voluminous, wastefal satellits Hbigation over eanchions, Finally
convineed that the 1883 experiment with Rale 11 was fll-advised,
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nflemakzrs amended the ruls again & decade later to seften its
gharpest edges.” Although most in the lagal profassion welcomed
the 18923 amendments, some fhought the Tevisions 5 the mle
weakened =z powerful deferremt against wronghl Hiigation
praciices” Beizing on thesa cancerns, the Republican Party made
reform of Rule 11 ons of the highlighied parts of the sweeping
legidlative reforms they proposed fn the Contract with America
leading np to the 1994 midverm elections P

With ewerensss of this history, apd frusirated by their
repaatad faflures over the last Fifteen yusze to stiffen penalties
agpinst lzwyers, spopsors intreduced the Lewsudt Abuss
Reduction Act of 2001 (LARA) with high hopes of fnslly
succeeding in their smbilims. The first of the changss LARA
raekss to Bule 11 Is to roguire the impesibion of pancions
whenever the disizict judge fnds that the rule was violated,
miyroring ihe meandatory form of the 1583 version of the rule®
This sanction provizon is 4 significent change to edsiing law.
Indeed, e=cept for the decade fn which the 1683 vergdom of Bule

‘f{r

11 was in force, faderal judges have dlways bean vested with
diseretion fo decide which +violsHons of the rTule warranh
mmishrnent snd which do not.™ LATA% sscond retrogressive reform
elimninates the existing safe harhor provision in the curzent nile®
The safe herboz, pub in glac in 1998, protects agpinst tha
fmpositisn of senctions if the Alng eNeged to he in vislaton of the
rule is withdrawn in & Himely manner” The third reform world
mzke the sanchions nile even more potent than 3 wag fhirly years
exn. The proposed legislaton does so by adding an £XNTRIS PIOVIRG
evtherizing—the belter word may be encouraging—udges to swacd
monetary sanckions, indluding attomey’s funs and costs nenred by
the other sids, when the rule s viclzted ™ This change departs
drastically not oxly from cwrrent law bud éven Fom fhat eadier
version of the rule inzsmuch as compensslion nevar has heen fhe
express purpese of the role Fodeed, ane of the main orificions of
the 31983 version of Hule 11 that prompted its revision was that,
natwithstanding that rulemakers intended the uls g be for
deferrence, bBiigents and couwrts freqently wisused it for
compenzatary, cost-shifing purposes’®
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. EXTENSIVE EMPIRTOAT, RESEARGH on RULs 11
DEMONSTRATES THAT A RETURN TO THE 1985 VERIION OF THE
Ruzs WoULD INOREASE CosTs ANDIDELATS ANT FOSTER

CRERATER LITICATION ARDSE

Avast body of empiricel evidence has heen pollested relating
to the 1883 versior ofBulae 11, As Georgene Vairn sbserves in her
leading freatise on Bule 1f, “Few mmendments o fhe Federal
Eules of Oivil Procediwe have gomerated the controversy and
study accasioned by the 1883 smendments o Eule 317% Az g
result, we are forbumate foday mot to have o cansider
amendments o the rule in ths same empirical vaouom s which
the rulemakers in 1883 previously operated. Thers have beep pt
least pine major empirital studiss and mamerous reparts of tha
1983 version of Buls 11.% Seversl bocks, = grest many lzw review

articles, and 2 myriad of legal axnd lay newspaper storiss hays
lao exemingd 1. OFf covrse, there were glso Literally thousands
of reparied judicial opinicns on the sobject,™ though Tors then
anything else these probably serve hest #o underscore the
difficultiss wrought by the 1983 smendments In auny event,
drawing on all of thesa sanrges today, thers iz much we pan say
with 2 great deal of cerlainty sbout the 1983 Rule 11 experionce.
Indeed, the aveilshle empideal evidence iz go pexsuasive that 3%
has produced a remarksble degree of sgresment aecross the
political spectrorn that the 1983 sanctions ile was one of the
most li-advisad procedural experiments evar tried. This momat
is one of thase occasions, regrefialiy rare, when we do not havs
t0 legislate bliadly; history can be ovur guide.

A The 1988 Version of the Ruls Produced on Avclmche af
Unwelcome Sateliite Litization :

If the objective was to substantially incresss the sheer
volumma of requests for sametions, then by that measure the 1983
varsion of Bule 11 certainly did not disappoint, Tn less than ten
years, the rule gensrated wmearly 7,000 reported sanckinng
decisions™ And those were just the cases fhet <were easily
identified because they were reporfed. When nureported
decisions are taken into account, the ackual amount of Bule 11
activity dwarfed the reported Bgmres, ms the counbrys most
raspected legal practifoner on tha subject, Greg Joseph, has
emphasized.” Indesd, a task foree organized by the Thixd Cireutt
to study Bule 11 by looking at bofh reporked end unzeported
vases found thatb in the Third Cireuit lses than 40% of the Bule 11
decisinns were published or available on Lexis or Westlaw” The
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dontrask with the paucity of dsclsions under the original version
of Bule-11 could not heve been sharper. Moragver, these figurss
glso stand in contrast with the marked drap off in Rule 11 gases
ginee the 1993 amendments to Bule 11 went Into effect (mare on
thet, in Part T, balow).

Sanchions pracice took en & lifs of iis own under the 1983
rule. After passage of the 1883 amendments, 2 cotiage industry
arogs with lawyers routinely battling over the minutize of gl of
the new chligalions imposed. AV too often this produced satellits
litigation within the rese itself over ons or the other Iawyars {or
both lawyers”) allsged maoncompliznce with the mule. One sids
would movs to saxieiion bis opponent who might respond, in Kad,
by Bling a sanctions motion on the basis that the filing of the

origingl sanckions motion was, itself, sanctonable,” And on and

on Tt would go. AH of this would take place a= 5 side show to the

trial of the case ifeeli, with limited resources and time spent

daaling with thesa fertimry Senctions issues. Georgenme Vairo

sumrnarized the “avalenche” of satellite Htigation usleashed by
- the 1833 amendments:

Beginning in 1884, the volums of cazes decided nnder ths

rule—inmreased—drematiealle— Py the—end-of-3105% 3o

',,zﬂ%lﬂlla,,,‘a

number of sperted Bule 11 ceses had plateansd. Even
though the nursher of reported cases leveled off, motions
under fhe amended ruls toniinued to he mede routinely,
especlally by defense counsel, ss meny attorneys were
wnable to pEse op the opportucity o fores their
adversaries to Justify the Facteal pnd legel hases
underlying motions snd pleadings, Indeed, one study
found that In a one-weer patiod, almost oes-third of the
raspondents to the survsy reported being involved in a
ezza In whith Buls 11 mofions or nrders fo shosw canse
were made. The sams= sbudy showed that almeet 55% of
the tespondents hed ezperienced elfther formzl or
{nformmal fhreats of Bunls 11 sanctiong ¥ ‘

The reasons ihat explein the significant inerease In
sanctions motions thak sectwrred are varied bub certainly at least
inclode fhat Bale 11 in its 1983 form came ta be seen—rontrary
to the milemakers intent-as v fea-chifting fevica that could he
used for commpansatery putposes. Im conszquence, even the rule’s
strongest hackens began torealize that the satellits Hiigation the
rule was vausing, and the tompensatory fee-shifting sffact that
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the fequent award of monetary &ﬁaagas wasa producing, were
grestly frautling developments™

E. The 1883 Rule Was Applied Inconsistensly and Ineguitably

1. Civil Rights and Employment Discrimination Plainiiffs,
in Poriicular, Were Impacted thz Muost Severely Untder tha 1553
Version of Bule 11. The avaflable eropirical evidsnee persuasively
demonstrates the profund. diseriminatory affects of the 1583
version of Rule 11. Sanctions wers sought and Imposed against
civil righis and employment dsoriminaton plaintiffs, in
particular, more offen than other Ytigants  fhe oivil cowrts,
with the groatest disparities ju treatment chservsd in the Srst
five years of the amended rule's existence. In a study conducked
in 1988, zaszarchers with the Federal Judicts! Center (FI0)
found that eivil rights and employment discrimination plaintifis
were the subject of sanchons motions more than 999 of tha time,
well out of proparfion to the percentags of such eeses Bled ® Civil
rights zud employment discchmingtion plaintiffs were sanchoned
mpre than 70% of the time sanrtions wers sought, & spnificantly
higher rate then in cases pgafust other kinds of plaintifg ®

One reason why eivil rights dlaimanis 2nd other TRSOLTCE-poar
plaintiffs, lke employment discrimination tlsimants, faced
much fongher treatment under the 1983 rule i that, as applied
by many courts, the 1983 version was used ps 2 rost-shifting
device, The Advisory Commiltes itmalf sventually zealized that
under the 1883 xule, the poorest vidims gnd theis lasvyers Faced £he
greatast threat from monelery sanchions, Fo its discussions ahers
emending tha rula to overcome the prior experience, tha Advisory
Committes recognized the parhicular problem cost-shiffing conld
creale in “zases involving litigants with greatly disparats
financial resources.™ In addition, the 1993 Advisury Commities
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Nales make raferencs to the problems posed hy cost-shifting §
“an irnpecuaious adversary,™ :
The 1983 experience galzo  reflects  that  judy
dispropertienately enforced the prefiling factual investipatic
requirement of the mle against civil rights plaintify and the
lewyars® In many of these dacisions, sanctions were swards
even though fachoal mformalion vital to axseriing & claim was |
the sale possession of the defendant. There are man
fliustrations of this perverse problem, es Professor Oarl Tobiz
carefully domvmentsd in a series of penetrafing artides ebouk £
rules dizparate impact om eivll righte claimants.® Profesa
‘Tohies recognized that Iack of access to proof was 2 problem the
bedeviled thesa rlaimants espectally:
£3vil rights sdions, in comparizon with private, fwo-party
contrzcl suity, implieate public isswes and invelve many
persens, Comespondingly, civil rghis [litigants and
pracitimery, in contrast to the parliss and lawyers they
typically oppose, surh as governmental entifies o
corporefs counse], have resiricted mecsss to periinent
data end mmsager resources with which to perform
investigations, to colizct and evaluate information, and fa
canduct lagal rasearch™

As he documented, courts ofisn did not take the imbalanes
in aeesse bo proof into account in deciding whether to fmpose
sanctions undar the 1533 varsion of the Tule” One illustration
of this is Johnson v, [nited States, a ease involving the seznal
 asszall of an infenk, ia which the dissant took the majority to
tagk for imposizg an unreslistie pleading burdsp on the

plainkiff, given her obvious lack of sgccess to proef before
discovearys :
The [mdorily] cpinion notes that the eomplaint dzes not
state farls indieating that Djeda had “commitied past
gffenses or menifested previous aherrant behavior that his
empleyes should hava detactad ® |, | _
Nowhere does the majority snggest how plainmiff
gresuit, eould ever obtain such infhirmstion.  One
euthoritative saures, Ojeda’s persoamsl file, iz in the
governmenta eontral, but 16 waually wenld be regardod asn
quasi-cenfidential and noavailable to an puisides, As 2
prectcel maller, therefore, plaintifs afiomey would
probably be wnable to obtain the information roquired by
the majrity to salisty Bule 11 without some form of
compelld diseovery, diseovery which would be availshle
enly if the eclion should survive the inevitable Ruls 12
maotion by the rovernment. As g ragult, coquiring plaintif 4o
plead the edditionel information mentioned jn the majority
opinion erects a "Oatch %2° barrier oo Infrmetion il
ltigetion, but nolitigaton without infrmation™
A still ferther factor that contributed to the discriminatory
impact of £be 1983 version of Rule 11 was that & sanchions lagal
standard is inherenfly flexible, which is to say it is highly
susceptible lo different interpretations. Of course, indeterminacy
is not unigue o sancticns rules, but for reasons that ere perhaps
still not entirely understood, the failurs of the law in this area to
develop evenly and coherently fell partieularly hard on eivil
rights and employment diserimination plaintife® As discussed
below in Fark HI, these problems would bave conbinued to exist
with the 1993 rule buk for the adoption of the safe hathar
provision ir that rule, which amsliorstes ab least soma of the
harsh effects of the rule’s inherent indatsrminaey.
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Finally, # Iz worthwhile to say sumething sbout an
additions! fastor involved in some rivil rdghts cagen that frisgered
disprapartionate sanchions vmder the 1883 vession of the rule: that
is, the maseriion by some of these datmants of nevel theodas af
law. Although it is not clear how offen civil rights elsimants in
the 1980z amsserfed legal thearies thet can be eorrecily
characterized ms “bovel” the availeble empirical evidenes
demonstrates that judges were mok very goed =t distingnishing
legitimate asserlions of mew lepsl theories from fafliwes fo
ronduct adequate prefiling investgations.” What is alsn dsar is
that judges applylng the 1985 rule were Isss Hkely to give nivil
rights claimants the benefit of the doubt, espedally in fhe Frst
Bve years after the rile’s emendment

Further, the empirical evidents slsn suggests that the 1953
version of Bule 11 defared the Bling of meriiordions casss. When
pikad, & substaniial number of lawyars who were surveyed (nearly
205 of respondents) reported that 25 & reslt of fnerzased nee of fhe
1983 versien: of Buls 11, they wera warier of hringing meritirions
cazes becavse of a fear thab the rule would be imappropriately
apphed to them.* Based on stndlar sorvey results it obtainad in ite
1988 study, the FIC researchers were led to ronclude that Sehether
it cen be classifisd ps = chilling effect or not, lawyers xeported a
cantivnary effect of Bifls 115

& lzst, related lesson to menting from the 1983 experienca with
Bule 17 iz fhat by sllowing eendions o be sought afer 2 sase had
been resclved on the merits, the 1983 nale forther exaterhaied the
rrle’s Gizeriminaiory Impact Cme of the leading rogsarthers in the
civil Btgation feld, Thamaa Willsing, was the first to recognize that
aprphication of the muls was subjedt i the problem of “hindsight
bies” @it is ofter: called® Tn his 1888 study of Rule 11 far the FIC,
Willging commented that when sanchons are  sought

" eontemporaneously with or afier the dismissal of 2 tase on the
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mertits, “there may be & tendency to mergs the sanchong fssue with
the merits” znd that “[clomnmwon sense aod empivically tested data.
demonsivate that hindsight can have & powerfidl effect on Tegal
gecisions. ™ Another Jeeen ohserver, Professor Charles Yablon, made
the sarme point some years later

A judge deciding & motion for sanctions is looking t =
case that has already been adjudicated end found o be
without merif. Althongh the law requires her fo evaluats
the vase as of the HBma it was nitially brovght, the judge,
in fact, kmows & lof smere than tha lawyer did ab that
tima, She koows the facts and legal rules that were
ectually presented to tha eourd, end which ones fumed
out 4o be dispositive.”

“Like 2 reader wha already knows huw the mystary tums out”
Yablon anslogized, “she may discemn significasnca in facts thak the
lnwyer dedding whether o fls & claim had no reasen to Bnd
especially compelling. This hindsight can =fect a judge’s view of
what constitntes Teasenable fnguhy™ By conflafing how fthe
rase ulimsiely wasz zesolved with what should have been =
cabined esseszment of what the party Imew {or zhould have

:

i)

npwa) ab the $ime of filing, the 1583 mis Incressad the Ak thal
s civil rights or employment dseriminstion clafmant would he
saactioned. Tharlfully, this problem wes ameliorated by the
1898 mmesdments and, gpeeifically, the addition of the zafe
herhor provision in Fule 131(g). :

2. Flainiiffe Werz Turgets of Senctions For More Often then
Defendunts and Werz Sunctioned ot Stridingly Higher Rotes. The
evidence =lso shows that uvnder the 1082 wersion of Rule 11,
plaintiffs were more offen the farget of sanctions motions than
defendants, Far mere troubling, the empirical evidence alse shows
that plaintifis were sancioned b shilingly hisher rates.
Notwithstending possible legitimate explanations for tha fndicgs,
the sheer magmitude of the disparity raises serious questions of
feirmess in terms of bow the nuile was appled that must be
confrontad, '

A 1888 study found that plaintiFs were tha target of senctions
moHons in 536 of the 680 cases examined (or 78.5% of the tota)).® OF
the raported Hule 11 cases, & viglabion was foumd 57.8% of tha
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tirse.® However, the 1988 stady found that plaindiffs were niled o

- be in vidletion of Hule 11 maore frequently (48.9%) than dsfendants

“(10,9%)> The Third Gizcvit task firee ales fiend that vmder the
1883 version of the ruls, plainliffs pversll were more Hieely ta be
senciioned than defendants (inding a 3:1 ratis of sandbons
imyposed).” The starkest disperiiies wers revealsd by a later
study conducted by the FJC in 1991 which Tarked af both
veporied and unreported cases in five different judicial distrhicts ™
Examining ths vases in which ceuctions were imposed, the I
researchiers found that plaintiffs  were samciioned  af
asfonishingly higher rates than defendents. The table below from
the 1521 FIO study™ ilhustrates the disparities:

Table I ‘
Urdless Tmposing Rule 11 senctions: targeled “slde” of lifgaen
v 28 . KD ED. w.am,
Az, BT Ca. Mizh, Tee
Mummber of nuilings Imposing )
saneHons agalnst |
Plintissdds 35 17 34 x| B4
Eefendant’s slda a B 3 Y b
Dther & o 4 g 1
Towl -~ : 4 = 4 41 L=
As percanfags ofall .
rufinge imposing sanctions
Plantiifs sid= o= (7] gl i 51%
Daelanclant’s side . 75 i% 9% HE /%
Dy Ha 0= - 5% 179 2%

Whatever may he said shout these findings, it is diffenlt
tc credibly defend a rule that produses such strikidgly
disparate results. Unavoidably, the findings veiss sericus
falrness voneerns ebont how the 1988 version was applisd,
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C. The 1853 Version of Hulg 11 Incrensed Coste and Deloys by
~ = -Encoureging Rambo-Like Litlgation Tacting o

Vel another vafirbuniate result of the 1883 amendments is that
they Increased costs end delays by encouraging “[fhe Bembo-liks
use of Rule 11 by tao many lawyers,” as Professor Georgene Vatm
expleined ™ Similacly, I their freatise, The Low of Fanyering,
Ceollray Hazard and Willlem Hodes note thet it was frequently
said by eritics of the 1983 rule thatif "has been & major confrihuting
factor in the rise of so-called "Rambe tackics’ end the bregkdown of
eivility and profeasionalsm™

Representative of 2 view many sheved at the fime, one couxt
in 1891 bemoaned the incentive the rule provided fo litigators “to
bring Rule 31 mobions and engage in professions] dissourtesy,
preventing promph resolufion of dispufes, the trisl conrbs
primary function.™ Another emphasized the distrackon that the
volurne of satellite litigation over asmctions mobons prodused,
commenting that “[fhe amendment of Rule il...has ealad
foxtls = floed of. . | eollateral disputes within lawsuits, vorelated
to the wvitirate merits of the cases themselves... ™ Tha

— — .senbiment was widsly felf The FIIFs 1307 stndy found that woge

Ry

than half of the federal judges and lawyers surveyed thought
that the 1888 version of Rule 11 made the problems of incivilisy
zrmong lawyers much worsa” The findings of the 1992 swvey by
ihe American Judicature Soclsty showed that even hicher
pereentages of lawyer respondents belisved fhe 1983 version of
fhe rule put great strain on relations among lawyers®

In Hght of the rulemakers’ professed desire in 1983 to imprave
the efficlency of civil BHigation process, it & dxemic thei, by
emcovraging Rembolifigation tackies by lawyers during this
mftriunate decads, the 1583 verslon of Bale 11 had the effect of
increasing costa and delays zod impedtng efficent merithased
resohition of cazes,

D. The 1883 Version of Rule 11 Was Nut an Effective Meons for
Reduring Cost, Delay, and Abusive Litigation Activity

Finslly, and independantly of the unintended eonsEgUences
the rule's amendments produced, the empirical evidence also
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shows that there is liftle reason to put £51th 40 the assertion thak
the 1983 version of Rule 11 was effective in addvessing the
perceived cost, delay, and abuse problems that prompted
reformers to act. 4 1991 FIC study revealed that few judges
polied thought the 1983 version of the rule was Fyery effectiva™ in
deterring gromdless pleadings® The FITs 1935 study of Rufla
13, similarly found that amost Federsl judges and lawyers were
cppused to reforning Bude 11 to its 1083 version® Az will be seen
below, a more recent stady (in 2005) found sven higlisr levels of
consensus among judges that the 1983 versiom wes not sn
effective means for reducing cogte mnd delays and for addressing
sbusive ltgation conduct® Instead, judges and others in the
profession report that separate procediral toals, including ackiva
judicizl managemant of cases and expeditions rulings vz motions
to dismiss at the pleading stags or for swmmary judgment, are
much roore effective for dealing with the problems of cogt, delag,
and gromdless Hitigation,™

IIT. TrezR I8 N SUFFORT FORLTHR ASSERTION THAT THE
1893 AMENDMENTS GAN BE BLAMED FOR ANY PROBLEMS THAT
D0 B35t witH FEDERAL CIviL LITIGATION

Wa have seen the serious difficizlties fhat aitended the 1883
revision of Rul2 11. In the next Part, T will show that LARA can
also be ppposed on the pround thet sponsgrs £11 4o temonstrate
that the 1993 amendments f5 Rule 11 pen he hlamed for any
problems that do exdst today with federal el litigation.

In the yeers after the 1983 amendments of Rala 11 went into
effect, exfiicism of i grew in volume sud intensity * By 1939, the
Advisory Committes cotdd not ignors tha criticsms any langer,
The Advisory Committes commissioned 2 sacond study by the
FJC to evaluate the nile™ Thap, in the summer of 1990, the
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Comznittee announeed & "Gall for Comments® from the bench and
bar, which produced mora criticiems and suggestions than the
Gammi:tee had ever received hefore in its half-century
eriatence,® One of the primary ceiticisms Iodged was that the
1988 version achuelly made the problem of costly liipgation
worse because of all of fthe satsellife semctmns litgation
unralated to the merits of the underlying ease. ® 4 szcond,
frequtently vaoiced complaint was that the 1983 nxla wis
spplied nonuniformly and ineansistenily by fdges. A Ehird
md  fourth theme echosd over aod over again was,
respeckively, that the ruls dispropcriionakely hurl oivil righis
plaintife snd their cmmsel and that the rule worssned civil
relakions among lawyers™
T, Webruary 1993, the Commities held = public beardng in
which testimony fiom judges, lawyers, and academiog waa tzken™
Tha critidsm bad a2 powerfd effect on the Comgmdites, which
proeptly issued en interim report thal eoncloded that “in Jight of
the intensity of criticism—Ehs pracess of pussible revigon should
1ot ba delayed ** Tha critidiems of the 1083 version of RLIE 11, the

tes conchrded, “haws srzEﬁczant merit &

mmdgn,_c specific proposals for change!™ Accompanying ia 199"
recommendation that the rule be seendad apain o ranedy the
- prior revisions made, the Advisory Gummittea cormmented fhat
smong its many vnfvrbunate effects, the 1983 version of Bole 11
“mpacted plaintifs more feqently spd seversly than
defendants. ™ All tov often, it resultad inthe mpoﬂman of monstary
sancHans, which had the effect of trning the ol Into & d facks
fpgb-shifting” rule, & Teselt that incentivized lawyers to abuse the
sanchions rille, Occasionally, the rule proved problemetic for thase
ssseriing novel legal theordes or claims for which roore fachuzl
discovery was necessery, and it dishmecentivized lawyers from
backing away from positions fthey could po langer supporh In
addition, the rule sumelimes cansed eonflicks belwaen atlorneys and
denis and, more frequently, among lawyers™
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In Yight of their concerns, the nidemakers amendad the e in
1093 to amsliorats the documented effects of the prior version

£ is most eriticd to point oot hera is that, in backing away from
the 1988 versimn, the rulemakers did nok regress to the pre-1983
rule, but instead sought "o strks a fair and equitshle balance
betwsen competing interssts, remedy the major problems with
the role, and allow courts to foeus on the meriis ofthe undedying
cases rather than on Rule 11 motions™ Said more simply, the
rilemakers fmproved npon the rele so that the rampant aod
abusive Rule 11 motion practices wers corteiled while ensuring
that the nile still could deter unwanted htHgation practices.

One of the kay changes in 1293 was to replace the mandate
that sanctons must be imposed i & violation of the rule is found
with a gramt of discretion to federal judges o decide when t0 -
tmpose sanetions, and to what extent.™ Additionally, iF sanctions
were to be imposed, the 1933 amendwments emphasized that the
purpose of sanchims is delerrerce, nob compansaBion” This
latter reform was significant becauses i was designed to
dizeourage the incentive thai the prior rule created to seek
saneiions for monetary gain.

& Forther, ey reform I 1893 wes the addition of what ia
known as the "safe harbor” provision, whizch protecis against the
imposition of sanchons If the fling alleged o be zanctionable is
withdrewn in & timely manner, The safe harhor doea not protact
against court-imposed sanctions or from the various other rules,
statufes, and disciplinary apthorities bayond Fale 13 that ven be
invoked to deter #od punish counsel wha ach wrongfully in civil
litigation.™ Nevertheless, the sddition of the safe harhar has been
cradited with. sucoessiilly reducing the fncidence of abusive Ruls
11 gs=octions practice, a eghafary result f2lt espedally by those
claimants who were impacted most severely by the 1983 nde”
The addition of the safe harbor is glso significant becavsa it
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fondaznentally albers nne key problem observed with the 1983
version of Rule 1ll—memely, {hat it had the effiéich of
disincentivizing the withdrawal of ganctionable flings hecauss,
gz the Advisory Commithee pub ii, “pariies were somebimss
relockant it zbandom 2 guesdonsble contantion lest that be
viswed a3 evidence of e vislaton of Rola 117

Heymd thezss specific points, ezperience since 1693 has
shown that the eorrent rule works ddmirsbly well and has
angendered Htile complaint, Tha evidence shows thab the rate of
Filng of sanckons motions has dropped off eonsiderably post-1953.
While Iawyers eve shil sanchioned for wrongfnl conduel vndar
Rule 11, there i= no longer & seourge of frivolous Rale 11 moHons
being fild” At the same fime, thiz drop in marifless Rule 11
maHon prechice has not heen pecompenied by an ineresse in
groundless Higalion practices, To fhis point in parbeularn,
avidence gathered by several researehers, including Dapielle Kie
Hart, demonsiraies that sfter the eumrent version of Bule 11
went into effeck in 1998, there %ras 2n fmoreased ineldence of
senctions being Imposad wnder other laws, incuding 28 US.C
81997 ead putsnant to the covrt’s inherent powers” Meanwhile,

Lontimy,

Rule 11 haz conbinued to bé used 26 = roeens of TEELIZWRE
vwrongfol lawyer conduct that contraveres the mile. Consider, for
instance, the dala from ene of the most ackive federal judicial
digtriets. o the Southern Districh of New Yook, in the same tima
periad that there were slightly fewer than two homdred § 1927
motions for sanctions, there were naary twice &s many RBule 11
metons sought™ This une example, which typifies the patteros
found jn piher districts, vnderlines that hoth Ruls 11 and ather
existing sencloning and disciplinary laws ere availsble for
addressing wrnnghil lawyer conduef. Finally, 2s T dizsenss foxther
in Part IV, we must also be mindful that beyond sanckons riles
zad Yaws, other—and far more effective—tools exist for danling
with cost and delay in Bbigation thab ars regularly smployed by
courts inmmanaging thelr dackets,

Judges and lawyers overwhelmingly report that they oppose
attempts to restore Rule 11 to s 1883 frm. The ¥JC's 18965 study
of Rula 11 showed that a majority of judges =nd lawysrs are
opposed to zmending Bule 11 1o bring back the 1983 version of the

pu———
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rale.” Then & 2005 smrvey conducted by the FIC sven more starkly
Mustratad the strong support within the rrofession that $ha enrent
version of Rule 11 enjoys.™ Mors than B0% of the 273 disirict judges
surveyed shared tha view that “Buls 1115 needed and 36 3s justright
as it now stands™ An even bigher percentage (87%) preferred the
ezisting rule fo the 1588 version.” Bqually strong support (86%)
existed for the safe hatbor provision in Bule 11(c), while more than
80% oppesed chenging the role te make the imposition of sanciions
mandatory for avery Rule 11 vislabon ¥

V. LARATs NoT NEEDED BECAUSE THRRE ARE MaNy AVALARLE
ALTERRATIVES FOR MANAGING CIVIL TrreaTIoN COSTS AND
ARTISES

By focusing exclusively on Ruls 13, LARA's sponsors sverlock
the fact that both the emisting Rule 11, as wsll gg many other
previsions in the existing roles, serve the purpose of maraging
federal litigation and  deferzing, mumichin, . andd  ptherwise
addressing sbusive litigation practices. Of coursa, problems with
particular cases sl ezdst pnd, unaveidably, will always exst,
Bules, slvas, cannel elhnimate 211 A8Scldes, However, the
fundamental potat thai T.ARA's sponscrs miss is that exixting rules
can and are wsed effechively by courts every day to adeguately
merdtor federal eivil cases,

Sincs the forus of LARA is on sanctioning lawyers, we tan start
thers, Bxisting Bule 11 reqguives that o1 factusl comtentions that ars
plead must contain “evidentiary suppert™ When & pleading is
brought withont evidentary support, sancions can ba sought and
imposed # ihe pleader decs noi withdrsw the ofending
allegations.” Moreover, Bule 11 i5 not the only souree of legel
aanthority for regulaling lzwyer conduct. Rule 26(g7, which was
enseted I 1888 as path of the same package of emendments that,
stiffened Rule 11, foposes o stesp certification obligation on lawyers
with regazd fc discovery disclosores, ramiests, responsss, znd

objections.” The provision was designed as a “deterrent {o both
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pxnesgive discovery and evasion” and fo require lawyers “to stop and
thinlt ghout the lepitimacy of & discovery regussi, s Tesponss
thzrete, or en objection ™ Althpugh the 1983 version of Rule 11 was
repealed, vmder Buls 25(g) sanctions are sl mandatery for
Aniasiens of this section.™ Jo addition, after 2 motion to eompel has
been filed, sancHona for discovery abusa can be impozsd nnder Bule
7% More broadly still, lswyers ave reglated through cther law,
induding 28 17.8.C. § 1927, a= well a3 under an, erray of other, even
mere specific provisiona™ OF course, the court slse possesmes
icherent power io impose sanciions when they ars deemed
appropriate’® In sum, there avs 2 plethora of authorities by which
lawyers are held scecountable and may be sanctioned when thair
conduch warrants it, tmder existing law, These suthoritles, which
LARA sponsors have failed to acknowledge, cannot be squared with
the beld sssertion thab the existing Bule 11 is inedequaie for
regulating Iawyer conduck in the federal epurts. '

But sanchions nales sra far from the only mesns for
managing litigation costs and zbuses. The discovery rules
themsslves provide powerful means for controlling costs and

PO,

ahuses. For more than s decads, bale 28 hes regmred that
pariies mskes mendatory disclosures al varions stages in the
casa™ These mandatory disclosures ave expressly designed to
reduce Aiscovery costs and avold wnnecessary skirmishes over
groundless ohjections to routine discovery.™ Moreover, while fhe
rules  obvigusty contemplate Iibersl discovery, important
resbrichions exist an digeevery rights. For instance, presumptive
limits on the amount of discovery now exisi, including limits on
ths pmber of writien Interrogatories and fhe oumhber snd length
of oral depesitions.”
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Even more spacifically, the rules authnrize judges fo proteck
parties from unnecessarily expensive sud burdensome tiscovery,
One way this goal is accomplished is by the faumdational
requirement in Rule 28(b)(2) that the discovery songht munst he
proportenel with the burden imposed. Thus, when ths “dizeovery
sought is tmressonzbly cumulative or duplicative, or is
obtainable from some other souzcs that is more convenient, less
burdensome, or less expensive,” the court has wide discreon tg
Limit the discovery sought™ So too ean it Hrmit discovery when i
is sought too Iats in the case™ Pethaps mogt imporiently, Fule
26(B)2N0)33) provides thak discovery can be limited whan
burden or expensa of the proposed discovery outweighs its likely
benefit ™

. Anothier vital pravision by which discovery fa eontralled is
Rule 28(c), whick sliows for the entry of prolective orders 4o
protect ageinst “annoyzace, embarressment, gppression, or
undue burden or erpensze™® For instance, I documents are
sought thal cover a peried of time longer then relevant fo the
claims in the case that has heen hrought, & prateciive order can he
issued The rule 2lss protects against producHon of informetion
protected by, for' example, rade secret protection. Courts efectively
emplay this nule to protect agninst discovery dhuses™

Even hefore the discovery phize, thers ate many procednrs]
todls available fir msnaging litigation and, where sppropriste,
dismissing vases even befure the discovary stage is reached ¥ a
pleading is filed that is oo vague to understand, Rule 12() i5
available. If 2 pleader files = plsading that %s so vague or
ambiguous that a'party cannot reasonably he raguirad o frame &
responsive pleading,” this rule authorizes an order diracting the
party to plead & mors definite statement of the claim ™™

Separate from vaguensse, Ruls 12(0)(6) is another powerful
procedural rule for oblabning dismissal bafore discorery. Indeed,
it is nothing short of astonishing that in trging Rule 11's
amendment, LARA’s gropenents do not mention that in fhe last
few years the Bupreme Court bas inereased the avaflahility of
dismissals hefore Gizseovery under Rule 12(5)(8)." The decisions
in Bell Atlantic Corp. v. Twombly and Asheroft v. Ighal were
justified by the Oourt—and, not coincidently, hailed by fhese
same reformers—predsely bscavse the motion to dismiss for
faiture to state & dlaim was seen as the sppropriste nole for filtering
cut groundless cases befors they reach ths gleading staga™

Beyond existing rules, $he Judidal Conference continues to
monitor the state of eivil Ltigation practice $hrough it Standing
Committee and Advisory Committee™ The Judicial Cooference
remains tlosely engaged in the effort to ensure the fedaral courks
are rnm effidently sud faldy, Oomsider, as ons important
example, the mejor Conference held lash sumummer & Duke
Universtly that was arganized by the Advisory Committes far the
Civil Rules™ That Conferente exemplifies the Advisory
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Oommithes’s serions focus on rilemaking and its commitment fo
solicts amd recelve jnput from the rich diversity of experdence in
the profession. Having heard concerns shoul coets, delays, and
burdens of civil hfigation in the federsl courts, the Advisory
Committes designed the Conference ®as =z dissiplined
identification of litigation prublems and explurstion of the most
promising opportunities tu improve federal civil litigation ™™ The
rasuls of these efforts was thas production of la:rge bedy of
empirical data, a5 well #5 much thoughtfs] commeniary and
discussions, by & diverse group of individuals and organizations.
One of the clearest messages the Commities took away from
the Duke Conference was that participants (who represented a
wide rangs of lawyers, business inferests, judges, and academics)
believed that better utiization of existing fools was vital for
effeciive cese management and weeding ouk of neomeritorious
Litigation. The report of the Advisory Commities following the
Conferencs makes this poini:

Conference patticipants repeatadly observed thst fhe
existing rulss provids maay todls, clear snthority, sud

iy,

Ry
¢

smple flemnibity for lawyers, Oiigends, snd the courls to

control cost end delay. Conference participants noted that

many of the problems that exish could be substantislly
reduced by wsing the edsting rules more often end mare
efectively.

Of conrse, there was alse measured support expressed for
revising soma of the exisiing rules (with ths discussion
primarily. focused on the rules poverning pleading and
discovery practice), though even here must parhicipants
recognized that the existing procedural framework was
fondamentally sound™ W}lat miy he most relevant, fuT
present purposes, is that slthough the two-day Bonference wa
attended by more than two buondred ohservers mnd imited
guests {z grovp which included many members of the husiness
community and defense bar), not a singls one of tha
participants expressed any support—either in ora! statemenis
made at the Copference or in their written submissions—for

gtrengthening Rule 11 glong the lines contemplated by the
propased legistztion. ™

The lack of any gerious discussion at the anfarence ghout
amending Bale 11 is not the least bit surprising. Although there
ars cerfainly sivong divisions within the profession over eivil
litigation reform, the well-lmown experience with the prior ruls
has produced rematicsble agresment across the palitical spectomm
that the rule commitiee’s decision in 1983 was an “ill-congidered,
precipitous stc—p, as Professor George Cochran onee succincily
described i£M
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Discussion Questions - Rule 11
What is the primary function of Rule 11?
What is the scope of Rule 117 To what things does it apply?
What is Rule 11°s certification requirement?
How does the safe harbor of Rule 11(c} work?

Do you think the following example would satisfy Rule 11(b)(3)?

P brings suit against D claiming that D, his neighbor, caused P to develop cancer by
spraying a chemical pesticide on his flowers. P does not allege that any medical evidence
links his cancer to the pesticides that were sprayed.

Do you think the following example would satisfy Rule 11(b)(4)?

P brings suit against D for injuries caused by a defective product that D manufactured.
Assume that an internal investigation D conducted before suit revealed that its
manufacture of the product was defective. If P was not aware of that internal
investigation at the time she brought suit, may D deny the allegation under Rule
11(b}(4)?

May P make the allegation of a defective product under Rule 11(b)(3) if P was not aware

of that internal investigation, and P had no other evidentiary support for the allegation
that D)’s product was defectively manufactured?
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No. 10-00-301-CV,

Court of Appeals of Taxas, Waco.
Celabar 40, 2001,
*278 Jerry . Hanson, Palestine, for appellant.
*276 J. Clinton 8chumacher, Locke, Liddell & Sapp, L.L.R, Dallas, for appellea.

Before Chisf Justica DAVIS, Justice VANGE, and Justlea GRAY.

OFINION

BILL VANCE, Justice.

Cornpass Exploration, Inc. {Compass™) hirsd B-E Dilling Company {"B-E7) to drill a well on Propeny In Leon Ceunty
teasad by Compass. Ray H, Eubank signed the confact for B-E. Thers wera previsions in the confrect about when B-E
waould be held responsibio i thé drilling went amlss 2and the hole was lost. Accarding to the provisions, i the hala
devigled from true vertical by mors then ko tegreas betwaen any two periodic fssts for vertical, and an event
happened during drilling which caused the hole to ba abandoned, B-E would be resparsila,

The hole was drillsd to approximately 12,000 fast. Howsver, when the dri) pipe was being exiracted, it becama shick
and eventually broka off in the hola. Consequently, the well was shandonsd. Tests for frus vertical had heen conduciad
which indicated the hola may have besn more than two degrees off. Compass refused to make ful paymetit under the
contrest, Accardingly, B-E sued Compass i Dallas County for brezch of contract and sutt an = sWom account,
Cempase did not countersua or challengs vents. The euit in Dallas County was led o the sourt which ruled in
Compass's favor, fineing that B-E fafled to prove it roet the driling specifications i the conlrant A takenathing
judgment was issued against B-E. No appeals wese fakern. :

Whila the suft in Dalfas County was pending, and bafurs tig), Compass fited the prasant sult in Leon Courdy, cleiming
breach of contraét and negligance, Aftar tha Judgment in the Dallag Counly sult, B-E fled a maten for summary
Judgment in the Leon Cotnty s\it, esserting that Cormpass's claims {1) should have bean hrought ag computsory
countarclaims in the Dallas County suit, and (2) were barred by res judicata. Compass reeponded that a raandatory
vanue satts required s claims to be brought InLeon Gourdy. The frial court grantad the mation, and Compass
appeadls.

Compass's rasponse te the motien for summery judgment, and its complaint an appeal, are that the mandalory verie
rule in section 1501 of the Civil Practices and Remedies Gode {1} requires thatits elaims be braught In Leon Courdy,
and {2) trumps the compulsory coentarclalm rude inRuls 97(a) of the rules of pracedura, Tex, Civ, Prac, &
REM.GODE ANN. § 15.011 (Varmon Supp.2001); TexR. Civ. P, 87{a). These provisians read:

§15.01t, Land

Actions for recovery of real property or an estaie orinferest in real propery, for parfifor of real property,
to remove encumbrances from the fitfs to real praperty, for recovery of damages to real property, or to

WLI016 10:1/
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quiet it to real property shall ke brought in the county In which all or 2 part of the property s located.

o,

fula §7, Counterclalim and bruss—claim

(2} Gomputzory Counterclaims. A pleading shall slale asa caunterclalm any claim within the
Jurlsdiction of the court, not the subjsct of a panding aciion, which at the time offillng the pleading the
pleader has against any oppasing party, iF K arlses out of fhe ransaction or ocgurrence that [s the
subfact matter of the opposing party’s clsim and dosa not vequira for its adjudication the prassnos of
third parties of whaorm the court cannot acquire jursdicion; *277 provided, however, that & judgment
basad upen a settlemant or compromiss of & glaim of one party to the fransactian or accurrence prior o
a tispasition on the merts shali not operate as 2 bar to the conlinuation or assartion ofthe clalma of any
other parly to the fransaction or occurencs Unlsss the Iatter has consentad In writing that sald Judgment
shali operale as a bar,

Standard of Review

A parly filing a motion for summary judgmeant must prova by summary-judgment evidence that "thare ls no genuina
issue as fo any materal fact and the moving party Is entified to Judgment as a matter of law on the fssues axpressly set
out in the mofion.” Tex.R. Civ. P. 166ale); e.g., Nixon v Mr. Proosrdy Manadement Co., 885 S W.24 545, 548
[TexA988): Delts AlrLines, Ing, v Norris, B40 8 W.2d 422 425 (Tax Ao Waco 1097, writ depled). Wa must resalvs ait
doubis and indulgs every reasonable Inferance in favor of the non-mavant. Nixan, 630 8.W.2d = 549; Delta Alr Lines.
040 5 W.2d ot 478, A surmmzry Judgment is reviewed a’e novo. £.4, Bugker v Bznk One Toxas, NA, 36 8 W.3d 648
w@

Seotion 1601

Gompass argues that section 15.011 requlras the suit to be brought in Lean County, and therefore the Dallas couri was
without Jurisdiction ard s Judament Is vald. Compass says ssction 15.011 Is a jurisdictional stabute. Howevar, it

of 5
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o,
h

presents no authority for this argument. It s axfomatic that "venua” previsions de not confer Sjuisdicion.™ Furhermore,
the district court in Dallas County had jurisdiction to hear Compasss clalms, Just as the distict courtin Lecn County
gid. Tex. Const. &t V, § 8 {District couris have "original jurisdiction ... of all sulfs, complaints or pleas whatsvar, without
regard to any distinction betwaen law and squity, when the matter in confroversy shall be valuad at or amount to fiva
hundrad doflars excusive ofintarest ...."); ses also Tex, Govt Code Ann. § 24,007 (Vernan 1988). As for venue, i
Caompass wanted to object fo venue In Dalfzs County, i should have ralsed the Jssus In the Dallas Courty suitby a
rotlon to fransfer venue. There is no Indication In the record that ttdid, and therefore it walved this complaint. Tex.R.
Civ. B 86(1}.

In addition, B-E's claims do not fall undar sestion 15.011, which by its express wording does not perfain to B-Es
breach-of-cantract ection for damages from nen-payment for services parformad under the comiract. Thersiore, absent
a venle challenge by Compass, B-E could prosscute s suitin Dallas Caunty. And "jvlanue of the main action shall
establish venue ofa counterclalm, cross clalm, or third-parly elaim properly joined undar the Taxas Rules of Civil
Procedure or any appiicable statute.” Tex. Glv. Prac. & Remn.Code Ann, § 18.062 (Vemon Suppiﬂtﬁ).

Seclon 15,011 passibly could have coniralted venus, but only if Gompass had filed its Leon County stdtfirst. Because it
did not, and for the reasons Just stated, saction 15.011 doss net defeat the summary judgment.

Ruls 87{a)

Rule 97(a) by its exprass wording raquires all claims "aris[ing] out of the transaction or occurence that Is the subject
matier of the opposing party's claim® fo be brought 2s counterclaims fo the pending suft. A counterclaim is
compulsory if: {1) i Is within the julsdiction of the court; {2) it is not &t the tims of filing the answer the subject of &
pending acton; {3) the ectiants mature and owned by the pleader at the ¥me of filing the answer; *278 {4) i arises out
of tha transaction or occurrence that is the subjsct matter of the opposing parly's ciaim; {8) & is sgalnst an opposing
party in the same capacily; and (6) it does not requirz for its adjudication the presence of third partles over whem the %
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court cannct aequlre Jurisdiction, Wyaft v, Shew Plumbing Co., 760 SW.2d 245, 247 (Te.1888). "A defendent's fallure

to aseart a cempulzory countsrclalm pracludes its assertian In later actions.” Id,

Nane of Wyall elements 1, 2, 8, 6, aind 6 are In dispurts, As for slement 4, fo defermine whether or not tefendant's
claim "arlses out of the transaction o oeeurrance that Is the subject matiar of the [plalntivs] claim,” sotma courls hava
used aloglcal relalionship” test. £, Willsms v Natonal Morta, Co., 003 S\W.24 308, 404 {Tex.Anp-D=llas 1895, writ
danled); Klain v, Declay, 833 8.W.2d 258, 252 {Tax.Anp.-Houstan [14th Dist]1996), ravd on other graunds, 848
5.W.2d 307 {18071, "When the same facts ... arg slgnificant and logleally relevant to the varlous causas of gction, the
“logleal relatlonship” test Is satisfied,” Willams, 003 SW.2d &t 404 (cling Jack H. Brown & Co, v Northwast Sign Go.,
718 8.W.2d 397, 400 (T exAno-Dallas 1888, witrafd nra.)).

tt Iz undisputed that both suits periained fo B-E's diflling the well and the loss of tha hols, and tj-lé’c perfarmancs undar
the gonfract was at fssus In both suils, Wa contluds that Compass's claims In the Lear County suft wera compulsary
counterdalms In the Daltas County suft which wera fordsited whan Campass did not fila tham as such.

174




Kedra v. City of Philadelphia, 454 F. Supp. 652
Unfted States District Court, E, D. Pemnsylvania,
June 29, 1978,
OPINION
LUONGO, District Judge.

This civil rights action arises out of an allsged series of brntal acts committed by Philadelphia
policemen against the plaintiffs. The events set forth in the complaint span one and one-half
years, fiom Decernber 1975 to February or March 1977, The defendants have moved to dismiss,
See Fed R.Civ.P. 12(b).

L. The Factual Allegations

Plainiiffs are Dolores M. Kedra; her children, Elizabeth, Patricia, Teresa, Kenneth, J oseph,
Miichael, Robert, and James; and Elizabeth's husband, Richard J. Rozanski. Michael, Robert, and
James Kedra are minors, and their mother sues on their behalf as parent and natural guardian,

Defendants are the City of Philadelphia; Police Commissioner Joseph J. ONeill; officials of the
Police Depariment's Homicide Division — Division Chief Donald Patierson, Chief Inspector
Joseph Golden, Lisutenant Lesle Simmins, and Setgeant Joha Tiers; Homicide Detectives
Richard Strolm, James Richardson, George Cassidy, and Michael Gannon; Police Lisutenant
Augustus C, Miller; Police Officers James Brady, Robert Pitney, Jesste Vassor, and John T,
D'Amico; an officer surnamed Tuifo; and other unidentified members of fhe Polics Department,
It is alleged that "at all times material to plaintiffy' cause of action [fhs City of Philadelphia)
employed all of the 658*658 individual defendants.” Tt is further elleged that each of the
indjvidual defendauts, “separately and in concert,” acted under color of Pennsylvania law and,
"pursuast to their authority as agents, servants, and employees of defendant City of Philadelphia,
intentionally and deliberately engaged in the vnlawful conduct deseribed . | ¢ They are sued
"individually and in their official capacity” and "jointly and severally." .

The series of events set forth in the complaint™ dates from December 22, 1975, On fhat evening,
Richard Rozanski and Joseph and Michael Kedra were amesied at gun point without probable
cause by defendants Vassor and D'Amico and taken to Philadslphia Police Headquarters {the
Roundhouse). At the Roundhouss, they were separated and questioned for seventoen hours by
defendants Strohm, Rickardson, Cassidy, and Gannon. They were not informed of their
constitutional rights and were refused requests for counsel. The complatnt states—

"During the course of the interrogation, plalnttfs Richard Rozanskl, Michaal Kedra and losephKedra
were handcuffed, struck about the head, face, stomach, abdomen, arms and legs with fists and physieal
objects, were harassed and threatened with further physical violence by defendants Strohm,
Richardson, Cassidy and Gannon; during the course of this interrogation, plaintiff Richard Rozanski's legs
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were held apart by two of the defendant detectives while he was kicked In the teéticles, grol, buttacks
and legs by defendant Strohm.”

Rozanskd, and Michael and Toseph Kedra each sustained serious infuries as a result ofthe
beatings,

Meanwhile, defendant Richardson foreibly took Elizabeth Rozanski from her mother's houss tg
the Roundhduse, wher® she was detained and questioned for seventeen hoties by défendants
Strohm, Gannon, Richardson, and 8immins. She was not advised of her rights, She was shown
her husband, who had been beaten badly, and "was threatensd with arcestin an attempt to coserce
2 Talse statement from her." A warrantless search ofher bedroom was conducted by defendant
Strohm "and others" without her consent and without probable cause, :

. Ont thet same evening, Dolores Kedra voluntarily went to the Roundhouse "where she was
illegally interiogated, coerced into signing a releass authorizing the search of her house and
forcibly detained” for nine howrs by Strohm, Richerdson, Cassidy, Gannon, "and ofher
unidentified défendants,” '

Seven days laler, on the morning of December 29, 1975, defendants Brady and Pimey went to
the Kedra home, demanding to see Richard Rozanski and "falsely stating that they had papers for
his appearancein Court on the following day." ATl of the plaintiffs except Dolores Kedra, the
mother, were ot home at the time. The policemnen "attempted to drag [Rozanski] out of the
house," but Rezanski and Kenneth Kedra shut and locked the door. Rozanski asked to seea

Wi,
a0

warrant, but Brady and Pitneyy did not havs one. Brady and Pitmey then secured the aid of other
policemen who, without a warrant or probable cause and "frough the use of excessive force,”
"broke open the door with the brtt end of a shotgun and forced their way into the house with
shotguns, handguns, blackjacks, and nightsticks in hand." Defendunts Brady, Pitney, Miller,
Tiers, "and ten to fifteen other defendant members of the Philadelphia Police Department™
conducted a thorough search of the houss and, while doing so, physically assaulted Patricia,
Joseph, Michas], and Kenneth Kedra, inflicting serions injuries. They also attermpted to
confiscate  camera and note pad being used by Joseph Kedra. | is alleged further that—

"[TIhe defendants unlawfully detained plaintiffs within the house by blocking off both the front and rear
doors, holding plaintiffs In fear ofiife and limb by visibly displaying shotguns, handguns and 658%659
nightsticks, and through threats of violence, coercion and ahusive language.”

Rozanski and Joseph, Michael, ind Kenneth Kedra were taken to the Roundhouse in a palice
van, and Kennsth was beaten while being led fo the van. At the Roundhouse, Michael end
Kenneth were "untawfislly detained” for twenty-four hours, and Rozanski "was stmuck in the face
by defendant Sirohm" and was denied repeated requests for counsel. "[Wiithout just or probable
cause," Rozanski was charged with imwder, biwglary, and receiving stolen goods, and Kenneth
and Joseph wers charged with assault and battery, harhoring a fugitive, and resisting arrest, In
defending these charges, they incurred attomey's fees, Al three later were acquitted on all
counts.

ﬂp‘ﬁ-ﬁl\m‘
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With respect to the December 1975 events, the complaint sets forth the followiag general
allegations:

"17, At all imes material to plaintifs’ cause of action, plaintiff Richard Rozanski, through his atiomney,
offered to voluntarily surrender to the Philadelphia Police; the defendants chose, however, to engage in
the course of conduct described in datail above, the purpose and effect of which was to knowingly,
intentionally and delibarately deprive plaintiffs of rights secured by the Constitutlon ef the Unifted
States.

18. All ofthe aforementioned acts were committed by defandants intentionally, deliberately and
maliciously, pursuant to thelr authority as agents, zervants and employees of the Police Department of
the City of Philadelphia.

18. The sforamentioned acts were committad with the consent and knowledge and st the direciion of
defendants Joseph F. O'Neill in his capacity as Police Commissioner of the Lity of Philadelphta.

20. The aforementionad acts were committed with the knowledge and consent and at the direction of
detendarnt Josaph Golden In his official tapacity as Chief Inspector of the Homiclde Division of the Police
Department of the City of Philadelphia, :

21. The aforementioned acts were committed with the knowledge and consent and at the tirection of
Captain Donald Patterson, Chief of the Homicide Division of the Philadaiphia Police Department,
Lieutenant Lesley Simmins and Sergeant John Tiers, in thelr offictal capachiies as supervisary officials of
the Philadelphia Police Department. :

22, The defenda nts named in Paragraphs 18, 15, 20 and 21 are and were at 2ll times material is
plaintifis' cause of action In a position to exercise diract supervision of the defendant officers and
detectives and did in fact exercise such contral and supervision at all times material 1o plaintiffs’ cause
of action.

23. All of the aforementioned acts wera committed without Just or probable causa with regard ta each
of the plaintiffs.” ,

The complaint alleges further that "defendants have engaged and continne to engage in a
systematic pattern of harassment, threats and coercion with fhe fatention of, and baving the effect
of depriving plaintiffs of , . . fights and privileges .. .." As part of this "pattern," Michas] Kedea
was arrested in June 1976 and was besten by defondant Strohm, "who kandenffed plaintiffs
bands behind his back, and struck him in the chest and stomach with a nightstick and fist." James
Kedra hasbeen "harassed and threatened without cause” by defendants D'Amico, Brady and
Pitney, and in February or March 1977 "was grabbed by the shirt" by Tuff and Pitney "and
threatened with physical violence,”

The complaint asserts that "as a result of the aforementioned actions, plaintiffs have suffered and
continue to suffer severe emotional distross.”

X, The Suit and the Motion
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Plaintiffs’ complaint was filed on November 23, 1977. The action is brought under the §
Constitution and the Civil Rights Act of 1871, 42 U.S.C. §§ 1983, 1085, 1986, Nurisdiction is

based on 28 US.C. §§ 1331 and 1343, As a basis for their civil rights 660*660 claims, the

plaintiffs assert that defendants' actwns deprived them of the following federal "rights, prmleges

and irmmunities”:

*{a) The right of free speech and the rlght to peacahl\[ fsic] assemble under the First and Fourteenth
Amendments.- - - - - - - -

{b) The right tabe secure In thelr persons, houses, papers, and effects against unreasonable searches
and selzures under the Fourth and Fourteepth Amendments,

{c) The prohibition agalnst compulsory self-incrimination under the Fifth and Fourteenth Amendments.

(d) The right to be frae from deprivation of life, liberty or property without due pracass of law under the
Fifth and Fourteenth Amendmenis.

{2} The prohibltion against cruel and unusual punlshment under the Eighth and Fourteenth
Amendments.”

Without explanation, the complaint also citss the Equal Protection Clanss of the Pourteenth
Amendment and Article 1, §§ 1, 8, and 9 of the Permsyivaniz Constitution. Plaintiffs also invoke
the pendsnt fwisdiction docirins to assert additional claims nnder Pennsylvania law "for false
arrest, false imprisonment, malicious prosecution, assault and battery, trespass to real and

s,
£

persomal property & regligentand infentionatbinfiction of emotional-distress: Plaintifls seele
compensatory and punitive damages in excess of $10,000 and attorneys' fees and costs.

All of the named defendants have filed the motion to dismiss. It is based on severel grounds™™
and raises questions of procedire as well as jimisdictional and substantive fssues under the civil
rights laws, In addition, the pendent state claims raise jurisdictional issues not discussed in the
moton which should be exarnined in this opinion.

. Procedural Questions

Defendants motion raises two matters that essentially ars procedural. First, they contest Dolores
Kedra's prosecution of the cass on behalf of her minor sons, Michasl, Robert, and James,
Second, they contend that fhere hias been an improper joinder of parties,

B. Joinder

Defendants confend that there has been an fmproper joinder of parties mmder Federal Rule of
Civil Procedure 20(a), which provides:

"All persons may jein in one action as plalntiifs if they assert any right to relief jointly, severally, or in the
alternative in respect of or arising out of the same transaction, occurrence, or series of transactions or
occurrences and if any question of law or fact common to alf these persons will arise in the action. All-

E»tfﬁmm“\
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persons... may be Jained in ane actlon as defendants If there Is asserted agalnst them Jointly, severally,
or In the alternative, any right to relief in respect of or arising out of the same transaction, occurrence
or serles of transactions or occurrences and if any question of law or fact common to all defendants w’m
arise In the action. A plaintiff or defendant need not be interested in obtaining or defanding against all
the relief demanded. Judgment may be given for one or more of the plaintiffs according ta thair
respective rights to relief, and agalnst one or more defendants according to their respactive Babilities.

Defendants argue that plaintiffs' claims agrinst them do not "aris[e] out of the same fransaction,
oceourrence, or series of transactions or occurrences® becansa they stem from events spanning &
fourteen or fifieen month period. &

The joinder provisions of the Feceral Rules are very liberal, As the Supreme Court noted in
United Mine Workersv. Gibbs, 383 U.8, 715, 86 S.Ct. 1130, 16 1.Ed.2d 218 (1966),

“Under the Rules, the Impulse Is toward entartalning the broadast passible scope of action consistent
with fairness to the parties; joinder of clalms, parties and remedies is strongly encouraged.”

383 UL.5. 8t 724, 86 5.Ct. at 1138 (footnote omittad).

"The reason for the liberality is that unification of claims in a single action is mors convenient and
Iess expensive and time-consuming for the parties and the cowrt, Mosley v. General M, olors
Corp., 497 F.2d 1330, 1332 (8th Cir. 1974). Tn recognition of this atfttnds, the "ransattion or
occurrence" language of Rule 20 has been interpreted to "permit all reasonably related claims for
reliel by or against different parties to be tried in a single proceeding. Absolute identity of a1l
events is unnecessary." Jd, at 1333. ~

662*662 Although the events giving rise to plaintiffs' claims in this case oocurred over a lengthy
time period, they all are "reasonsbly related.” The complaint sets forth 2 serios of dlleged 7
untawfil detentions, searches, beatings and similar oceinrences and charges defondants with
"engagling] in e systematic pattern of harassment, threats and coercion with the intention of...
depriving plaintifis of [their] rights"; each of the incidents st forth is encompassed within the
"systermatic pattern.” There is no logical reason why the systematic conduct alleged could not
extend over 2 lengfhy time petied and, on the face of these allegations, there i nothing about the
extended time span that aftenuates the factual relationship among all of these events, The claims
against the defendants "aris[e] out of the same transacton, occurrence, or series of fansactiony
or occurrences” for purposes of Rule 20(z), and therefore joinder of defendants in this cass is
proper.

Apart from the procedural propristy of the joinder imder Rule 20(z), however, there is a question
whether asingle trial of all claims against all defendants will prefudice some of the defendants,
Some of the defendants were involved in only one of the several incidents alleged, and umping
them together with other defendants who were involved in more than ons incident may be unff;r
This problem is of particular concern with respect to the December 29, 1975 incident, which,
apart from the allegations of direction, supervision, and control, appears to invalve different
actors than the other incidents alleged. Federal Rule 20(b) provides the court with power {o
remedy this situation:
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"The court may make such orders as wiil prevent & party from belng embarrassed, delayed, or put io
expense by the inclusion of a party against whom he asserts no clalm and who asserts no claim against
him, and may order separate trials or make other orders to prevent delay or prejudice.”

At oral argument, counsel for both sides 1sca goized the potential prejudicial effect of the joinder
in this case and suggested formulation of a stipulation which would aftemnpt to remedy the
problem, It appears, however, that it will be better to deal with the problem after discovery has
beencompleted and the case is ready for trial. At that time, the degres of involvemient of each of °
the defendants will be mors clear and potential prejudice will be easier to assess. Ttherefore ghall
defer decision of this aspect of the case. I shall retain flexibility to sever portions of it orfo take
other remedial actions, if necessary, once the prejudice issue is more clearly focused. '

[1] Joseph Kedrz is named as e plaintiff in the bady of tha complaint but not in the caption. This aversizht violated
federal pleading rules (see Fed R.Civ.P. 10(s); Carriganv. California State Legislaturs, 263 F.2d 360, 567 {gth
Cir.), cert. denfed, 359 US. 980, 79 5.Ct. 901, 3 L.Ed.2d 939 (1959)) and should be comrested hy amendrment.

[2} The fagts rolated in the text ave as alleged in the complaint. For purposes of his motion, thoss allegations ars
taken as true, See Bstelle v, Gamble, 429 US, 97,99, 97 8.0t 285, 50 L.EA.2d 251 (1976}

[6] The Foderal Rules permit unlimited joinder of claims against sx opposing party (Fed R.Civ.P, 18(a)), bat in
mmultiparty cages joinder is Himited by the requirernent of Rule 20(8) that plaintiffs or defendants may not be jained in
‘the same case unless soms of the claims by or against each party exise out of common events and contain common
factual or legal questions. Defendants have not argued fhat common factual ané legal gusstions are not present in
this cass; the similarity of fhe claims against each defendant mekes it ebmndantly clear that thers re comrmon issues.

—QOnce parties are joined wnder Rule 20(2 Mm@qmmmmmmm@mmmp srHiss

ig fulty applicable. See Advisory Committes ori Rules, Noto to 1966 Amendment to Rule 18,
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Discussion Questions: Joinder of Parties and Claims

. P sues D, D answers and asserts a counterclaim against P based on facts that are entirely
unrelated to P’s original claim against D. Two questions: (1) Is that allowed? (2) If so,
what happens if P has a potential counterclaim to ID’s counterclaim but fails to assert it?
As to the second question, does it matter if P’s potential counterclaim is related or
unrelated to D's asserted counterclaim?

Courts are likely to be more flexible in finding that the transaction or occurrence standard
in Rule 20 has been met than they are in finding that the transaction or occurrence
standard in Rule 15(c)(1)(B) standard has been met. Try to articulate why.

What is impleader and when is it allowed?

. Rule 18 looks like a generous rule that does not require the joinder of all related claims
but there are consequences that could follow if a claimant fails to assert all related
‘available claims that arise out of the same transaction or occurrence, Try to articulate
your understanding of this point.
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66 S.Ct. 154
Supreme Court of the United States
INTERNATIONAL SHOE CO.
V.
STATE OF WASHINGTON, OFFICE OF UNEMPLOYMENT COMPENSATION
AND PLACEMENT et al.
No. 107

|
Decided Dec. 3, 1945.

Mz. Chief Justice STONE delivered the opinion of the Court.

The questions for decision are (1) whether, within the limitations of the due process
clause of the Fourtcenth Amendment, appellant, a Declaware corporation, has by its
activities in the State of Washington rendered itself amenable to proceedings in the courts
of that state to recover unpaid contributions fo the state unemployment compensation
find exacted by state statutes, Washington Unemployment Compensation Act,
Washington Revised Statutes, s 9998-—-103a through s 9998—123a, 1941 Supp., and (2)
whether the state can exact those contributions consistently with the due process clause of
the Fourteenth Amendment.

The statutes in question set up a comprehensive scheme of unemployment compensation,
the costs of which are defrayed by contributions required to be made by employers to a
state unemployment compensation fund. The contributions are a specified percentage of
the wages payable annually by each employer for his employees’ services in the state.
The assessment and collection of the contributions and the fund are administered by
respondents. Section 14(c) of the Act, Wash.Rev.Stat. 1941 Supp., s 9998—114c,
authorizes respondent Commissioner to issue an order and notice of assessment of
delinquent contributions upon prescribed personal service of the notice upon the
employer if found within the state, or, if not so found, by mailing the notice to the
employer by registered mail at his last known address. That section also authorizes the
Commissioner to collect the assessment by distraint if it is not paid within ten days after
service of the notice. By ss 14(e) and 6(b) the order of assessment may be
administratively reviewed by an appeal tribunal within the office of unemployment upon
petition of the employer, and this determination is by s 6(1) made subject to judicial
review on questions of law by the state Superior Court, with further right of appeal in the
state Supreme Court as in other civil cases.

182




In this case notice of assessment for the years in question was personally served upon a
sales solicitor employed by appellant in the State of Washington, and a copy of the notice
was mailed by registered mail to appellant at its address in St. Louis, Missouri. Appellant
appeared specially before the office of unemployment and moved to set aside the order
and notice of assessment on the ground that the service upon appellant’s salesman was
not proper service upon appellant; that appellant was pot a corporation of the State of
Washington and was not doing business within the state; that it had no agent within the
state upon whom service could be made; and that appellant is not an employer and does
not furnish employment within the meaning of the statute.

The motion was heard on evidence and a stipulation of facts by the appeal tribunal which
denied the motion and ruled that respondent Commissioner was entitled to recover the
unpaid contributions. That action was affirmed by the Commissioner; both the Superior
Court and the Supreme Court affirmed. 154 P.2d 801. Appellant in each of these courts
assailed the statute as applied, as a violation of the due process clause of the Fourteenth
Amendment, and as imposing a constitutionally prohibited burden on interstate
commerce. The cause comes here on appeal under s 237(a) of the Judicial Code, 28
U.S.C. s 344(a), 28 U.S.C.A. s 344(a), appecllant assigning as error that the challenged

statutes as applied infringe the due process clause of the Fourteenth Amendment and the
commerce clause.

The facts as found by the appeal tribunal and accepted by the state Superior Court and
Supreme Court, arc not in dispute. Appellant is a Delaware corporation, having its
principal place of business in St. Louis, Missouri, and is engaged in the manufacture and
sale of shoes and other footwear. It maintains places of business in several states, other
than Washington, at which its manufacturing is carried on and from which its
merchandise is distributed interstate through several sales units or branches located
outside the State of Washington.

Appellant has no office in Washington and makes no contracts either for sale or purchase
of merchandise there. It maintains no stock of merchandise in that state and makes there
no deliveries of goods in intrastate commerce. During the years from 1937 to 1940, now
in question, appellant employed eleven to thirteen salesmen under direct supervision and
control of sales managers located in St. Louis. These salesmen resided in Washington;
their principal activities were confined to that state; and they were compensated by
commissions based upon the amount of their sales. The commissions for each year
totaled more than $31,000. Appellant supplies its salesmen with a line of samples, each
consisting of one shoe of a pair, which they display to prospective purchasers. On
occasion they rent permanent sample rooms, for exhibiting samples, in business
buildings, or rent rooms in hotels or business buildings temporarily for that purpose. The
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cost of such rentals is reimbursed by appellant.

The authority of the salesmen is limited to exhibiting their samples and soliciting orders
from prospective buyers, at prices and on terms fixed by appellant. The salesmen transmit
the orders to appellant’s office in St. Louis for acceptance or rejection, and when
accepted the merchandise for filling the orders is shipped f.o.b. from points outside
Washington to the purchasers within the state. All the merchandise shipped iato
Washington is invoiced at the place of shipment from which collections are made. No
salesman has authority to enter into contracts or to make collections.

The Supreme Court of Washington was of opinion that the regular and systematic
solicitation of orders in the state by appellant’s salesmen, resulting in a continuous flow
of appellant’s product into the state, was sufficient to constitute doing business in the
- state so as to make appellant amenable to suit in its courts. But it was also of opinion that
there were sufficient additional activities shown to bring the case within the rule
frequently stated, that solicitation within a state by the agents of a foreign corporation
plus some additional activities there are sufficient to render the corporation amenable to
suit brought in the courts of the state to enforce an obligation arising out of its activities
there. International Harvester Co. v. Kentucky, 234 U.S. 579, 587, 34 S.Ct. 944, 946, 58
L.Ed. 1479; People’s Tobacco Co. v. American Tobacco Co., 246 U.S. 79, 87, 38 S.Ct.
233, 235, 62 1.Ed. 587, Ann.Cas.1918C, 537; Frene v. Louisville Cement Co., 77
U.S. App.D.C. 129, 134 F.2d 511, 516, 146 A.L.R. 926. The court found such additional
activities in the salesmen’s display of samples sometimes in permanent display rooms,
and the salesmen’s residence within the state, continued over a period of years, all
resulting in a substantial volume of merchandise regularly shipped by appellant to
purchasers within the state. The court also held that the statute as applied did not invade
the constitutional power of Congress to regulate interstate commerce and did not impose
a prohibited burden on such commerce.

Appellant’s argument, renewed here, that the statute imposes an unconstitutional burden
on interstate commerce need not detain us. For 53 Stat. 1391, 26 U.S.C. s 1606(a), 26
U.S.C.A. IntRev.Code, s 1606(a), provides that ‘No person required under a State law to
make payments to an unemployment fund shall be relieved from compliance therewith on
the ground that he is engaged in interstate or foreign commerce, or that the State law does
not distinguish between employees engaged in interstate or foreign commerce and those
engaged in intrastate commerce.” It is no longer debatable that Congress, in the exercise
of the commerce power, may authorize the states, in specified ways, to regulate interstate
commerce or impose burdens upon it. Kentucky Whip & Collar Co. v. Illinois Central R.
Co., 299 U.S. 334, 57 S.Ct. 277, 81 L.Ed. 270; Perkins v. Pennsylvania, 314 U.S. 586, 62
S.Ct. 484, 86 L.Ed. 473; Standard Dredging Corp. v. Murphy, 319 U.S. 306, 308, 63
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S.Ct. 1067, 1068, 87 L.Ed. 1416; Hooven & Allison v. Evatt, 324 U.S. 652, 679, 65 5.Ct.
870, 883; Southern Pacific Co. v. Arizona, 325 U.S. 761, 769, 65 S.Ct. 1515, 1520.

Appellant also insists that its activities within the state were not sufficient to manifest its
‘oresence’ there and that in its absence the state courts were without jurisdiction, that
consequently it was a denial of due process for the state to subject appellant to suit. It
refers to those cases in which it was said that the mere solicitation of orders for the
purchase of goods within a state, to be accepted without the state and filled by shipment
of the purchased goods interstate, does not render the corporation seller amenable to suit
within the state. See Green v. Chicago, Burlington & Quincy R. Co., 205 U.S. 530, 533,
27 S.Ct. 595, 596, 51 L.Ed. 916, Intcrnational Harvester Co. v. Kentucky, supra, 234 U.S.
586, 587, 34 S.Ct. 946, 58 L.Ed. 1479; Philadeiphia & Reading R. Co. v. McKibbin, 243
U.S. 264, 268, 37 S.Ct. 280, 61 L.Ed. 710; People’s Tobacco Co. v. American Tobacco
Co., supra, 246 U.S. 87, 38 S.Ct. 235, 62 L.Ed. 587, Ann.Cas.1918C, 537. And appellant
further argues that since it was not present within the state, it is a denial of due process to
subject it to taxation or other money exaction. It thus denies the power of the state to lay
the tax or to subject appellant to a suit for its collection.

Historically the jurisdiction of courts to render judgment in personam is grounded on
their de facto power over the defendant’s person. Hence his presence within the territorial
jurisdiction of court was prerequisite to its rendition of a judgment personally binding
him. Pennoyer v. Neff, 95 U.S. 714, 733, 24 LEd. 565. But now that the capias ad
respondendum has given way to personal service of summons or other form of notice,
due process requires only that in order to subject a defendant to a judgment in personam,
if he be not present within the territory of the forum, he have certain minimum contacts
with it such that the maintenance of the suit does not offend ‘traditional notions of fair
play and substantial justice.” Milliken v. Meyer, 311 U.S. 457, 463, 61 S.Ct. 339, 343, 85
L.Ed. 278,132 AL.R. 1357.

Since the corporate personality is a fiction, although a fiction intended to be acted upon
as though it were a fact, Klein v. Board of Tax Supervisors, 282 U.S. 19, 24, 51 S.Ct. 15,
16, 75 L.Ed. 140, 73 ALR. 679, it is clear that unlike an individual its ‘presence’
without, as well as within, the state of its origin can be manifested only by activities
carried on in its behalf by those who are authorized to act for it. To say that the
corporation is so far ‘present’ there as to satisfy due process requirements, for purposes
of taxation or the maintenance of suits against it in the courts of the state, is to beg the
question to be decided. For the terms ‘present’ or ‘presence’ are *317 used merely to
symbolize those activities of the corporation’s agent within the state which courts will
deem to be sufficient to satisfy the demands of due process. L. Hand, J., in Hutchinson v,
Chase & Gilbert, 2 Cir., 45 F.2d 139, 141. Those demands may be met by such contacts
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of the corporation with the state of the forum as make it reasonable, in the context of our
federal system of government, to require the corporation to defend the particular suit
which is brought there. An ‘estimate of the inconveniences” which would result to the
corporation from a trial away from its ‘home’ or principal place of business is relevant in
this connection. Hutchinson v, Chase & Gilbert, supra, 45 F.2d 141.

‘Presence’ in the state in this sense has never been doubted when the activities of the
corporation there have not only been continuous and systematic, but also give rise to the
liabilities sued on, even though no consent to be sued or authorization to an agent to
accept service of process has been given. Conversely it has been generally recognized
that the casual presence of the corporate agent or even his conduct of single or isolated
items of activities in a state in the corporation’s behalf are not enough to subject it to suit
on causes of action unconnected with the activities there. To require the corporation in
such circumstances to defend the suit away from its home or other jurisdiction where it
carries on more substantial activities has been thought to lay too great and unreasonable a
burden on the corporation to comport with due process.

While it has been held in cases on which appellant relies that continuous activity of some
sorts within a state is not enough to support the demand that the corporation be amenable
to suits unrelated to that activity, there have been instances in which the continuous
corporate operations within a state were thought so substantial and of such a nature as to

justify suit against it on causes of action arising from dealings entirely distinct from those
activities.

Finally, although the commission of some single or occasional acts of the corporate agent
in a state sufficient to impose an obligation or liability on the corporation has not been
thought to confer upon the state authority to enforce it, Rosenberg Bros. & Co. v. Curtis
Brown Co., 260 U.S. 516, 43 S.Ct. 170, 67 L.Ed. 372, other such acts, because of their
nature and quality and the circumstances of their commission, may be deemed sufficient
to render the corporation liable to suit. Cf. Kane v. New Jersey, 242 1.8, 160, 37 S.Ct.
30, 61 L.Ed. 222; Hess v. Pawloski, supra; Young v. Masci, supra. True, some of the
decisions holding the corporation amenable to suit have been supported by resort to the
legal fiction that it has given its consent to service and suit, consent being implied from
its presence in the state through the acts of its authorized agents. Lafayette Insurance Co.
v. French, 18 How. 404, 407, 15 L.Ed. 451; St. Clair v. Cox, supra, 106 U.S. 356, 1 S.Ct.
359, 27 L.Ed. 222; Commercial Mutual Accident Co. v. Davis, supra, 213 U.S. 254, 29
S.Ct. 447, 53 L.Ed. 782; State of Washington v. Superior Court, 289 U.S. 361, 364, 365,
53 S.Ct. 624, 626, 627, 77 L.Ed. 1256, 89 A.L.R. 653. But more realistically it may be
said that those authorized acts were of such a nature as to justify the fiction. Smolik v.
Philadelphia & R.C. & I. Co., D.C,, 222 F. 148, 151. Henderson, The Position of Foreign

186



Corporations in American Constitutional Law, 94, 95.

It is evident that the criteria by which we mark the boundary line between those
activities which justify the subjection of a corporation to suit, and those which do not,
cannot be simply mechanical or quantitative. The test is not merely, as has sometimes
been suggested, whether the activity, which the corporation has seen fit to procure
through its agents in another state, is a little more or a little less. St. Louis S.W.R. Co. v.
Alexander, supra, 227 U.S. 228, 33 S.Ct. 248, 57 L.Ed. 486, Ann.Cas.1915B, 77;
International Harvester Co. v. Kentucky, supra, 234 U.S. 587, 34 S.Ct. 946, 58 L..Ed.
1479. Whether due process is satisfied must depend rather upon the quality and nature of
the activity in relation to the fair and orderly administration of the laws which it was the
purpose of the due process clause to insure. That clause does not contemplate that a state
- may make binding a judgment in personam against an individual or corporate defendant
with which the state has no contacts, ties, or relations. Cf. Pennoyer v. Neff, supra;
Minnesota Commercial Men’s Ass’n v. Benn, 261 U.S. 140, 43 S.Ct. 293, 67 L.Ed. 573.

But to the extent that a corporation exercises the privilege of conducting activities within
a state, it enjoys the benefits and protection of the laws of that state. The exercise of that
privilege may give rise to obligations; and, so far as those obligations arise out of or are
connected with the activities within the state, a procedure which requires the corporation
to respond to a suit brought to enforce them can, in most instances, hardly be said to be
undue. Compare International Harvester Co. v. Kentucky, supra, with Green v. Chicago,
Burlington & Quincy R. Co., supra, and People’s Tobacco Co. v. American Tobacco Co.,
supra. Compare Connecticut Mutual Life Ins. Co. v. Spratley, supra, 172 U.5.°619, 620,
19 S.Ct. 314, 315, 43 L.Ed. 569, and Commercial Mutual Accident Co. v. Davis, supra,
with Old Wayne Mut. Life Ass’n v. McDonough, supra. See 29 Columbia Law Review,
187-195.

Applying these standards, the activities carried on in behalf of appellant in the State of
Washington were neither irregular nor casual. They were systematic and continuous
throughout the years in question. They resulted in a large volume of interstate business, in
the course of which appellant received the benefits and protection of the laws of the state,
including the right to resort to the courts for the enforcement of its rights. The obligation
which is here sued upon arose out of those very activities. It is evident that these
operations establish sufficient contacts or ties with the state of the forum to make it
reasonable and just according to our traditional conception of fair play and substantial
justice to permit the state to enforce the obligations which appellant has incurred there.
Hence we cannot say that the maintenance of the present suit in the State of Washington
involves an unreasonable or undue procedure.

187



We are likewise unable to conclude that the service of the process within the state upon
an agent whose activities establish appellant’s ‘presence’ there was not sufficient notice
of the suit, or that the suit was so unrelated to those activities as to make the agent an
inappropriate vehicle for communicating the notice. It is enough that appellant has
established such contacts with the state that the particular form of substituted service
adopted there gives reasonable assurance that the notice will be actual. Nor can we say
that the mailing of the notice of suit to appellant by registered mail at its home office was
not reasonably calculated to apprise appellant of the suit.

Appellant having rendered itself amenable to suit upon obligations arising out of the
activities of its salesmen in Washington, the state may maintain the present suit in
personam to collect the tax laid upon the exercise of the privilege of employing
appellant’s salesmen within the state. For Washington has made one of those activities,
which taken together establish appellant’s ‘presence’ there for purposes of suit, the
taxable event by which the state brings appellant within the reach of its taxing power. The
state thus has constitutional power to lay the tax and to subject appellant to a suit to
recover it. The activities which establish its “presence’ subject it alike to taxation by the
state and to suit to recover the tax.

Affirmed.

Mr. Justice JACKSON took no part in the consideration or decision of this case.
Opinion

Mr. Justice BLACK delivered the following opinion.

Congress, pursuant to its constitutional power to regulate commerce, has expressly
provided that a State shall not be prohibited from levying the kind of unemployment
compensation tax here challenged. 26 U.S.C. s 1606, 26 U.S.C.A. Int.Rev.Code, s 1606.
We have twice decided that this Congressional consent is an adequate answer to a claim
that imposition of the tax violates the Commerce Clause. Perkins v. Pennsylvania, 314
U.S. 586, 62 S.Ct. 484, 86 L.Ed. 473, affirming 342 Pa. 529, 21 A.2d 45, Standard
Dredging Corp. v. Murphy, 319 U.S. 306, 308, 63 S.Ct. 1067, 1068, 87 L.Ed. 1416. Two
determinations by this Court of an issue so palpably without merit are sufficient.
Consequently that part of this appeal which again seeks to raise the question seems so
patently frivolous as to make the case a fit candidate for dismissal. Fay v. Crozer, 217
U.S. 455, 30 S.Ct. 568, 54 L.Ed. 837. Nor is the further ground advanced on this appeal,
that the State of Washington has denied appellant due process of law, any less devoid of
substance. It is my view, therefore, that we should dismiss the appeal as unsubstantial,’
Seaboard Air Line R. Co. v. Watson, 287 1.S. 86, 90, 92, 53 S.Ct. 32, 34, 35, 77 L.Ed.

188



180, 86 A.L.R. 174; and decline the invitation to formulate broad rules as to the meaning
of due process, which here would amount to deciding a constitutional question ‘in
advance of the necessity for its decision.’ Alabama State Federation of Labor v.
McAdory, 325 U.S. 450, 461, 65 S.Ct. 1384, 1389, 89 L.Ed. 1725, 1734.

Certainly appellant can not in the light of our past decisions meritoriously claim that
notice by registered mail and by personal service on its sales solicitors in Washington did
not meect the requirements of procedural due process. And the due process clause is not
brought in issue any more by appellant’s further conceptualistic contention that
Washington could not levy a tax or bring suit against the corporation because it did not
honor that State with its mystical ‘presence.’” For it is unthinkable that the vague due
process clause was ever intended to prohibit a State from regulating or taxing a business
carried on within its boundaries simply because this is done by agents of a corporation
organized and having its headquarters elsewhere. To read this into the due process clause
would in fact result in depriving a State’s citizens of due process by taking from the State
the power to protect them in their business dealings within its boundaries with
representatives of a foreign corporation. Nothing could be more irrational or more
designed to defeat the function of our federative system of government. Certainly a State,
at the very least, has power to tax and sue those dealing with its citizens within its
boundaries, as we have held before. Hoopeston Canning Co. v. Cullen, 318 U.S. 313, 63
S.Ct. 602, 87 L.Ed. 1722, 145 A.L.R. 1113. Were the Court to follow this principle, it
would provide a workable standard for cases where, as here, no other questions are
involved. The Court has not chosen to do so, but instead has engaged in an unnecessary
discussion in the course of which it has announced vague Constitutional criteria applied
for the first time to the issue before us. If has thus introduced uncertain elements
confusing the simple pattern and tending to curtail the exercise of State powers to an
extent not justified by the Constitution.

The criteria adopted insofar as they can be identified read as follows: Due process does
permit State courts to ‘enforce the obligations which appeliant has incurred’ if it be found
‘reasonable and just according to our traditional conception of fair play and substantial
justice.” And this in turn means that we will ‘permit’ the State to act if upon ‘an ‘estimate
of the inconveniences’ which would result to the corporation from a trial away from its
‘home’ or principal place of business’, we conclude that it 1s ‘reasonable’ to subject it to
suit 1n a State where it is doing business.

It is true that this Court did use the terms ‘fair play’ and ‘substantial justice’ in explaining
the philosophy underlying the holding that it could not be ‘due process of law’ to render a
personal judgment against a defendant without notice to and an opportunity to be heard
by him. Milliken v. Meyer, 311 U.S. 457, 61 S.Ct. 339, 85 L.Ed. 278, 132 A.LL.R. 1357.
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In McDonald v. Mabee, 243 U.S. 90, 91, 37 S.Ct. 343, 61 L.Ed. 608, L.R.A.1917F, 458,
cited in the Milliken case, Mr. Justice Holmes speaking for the Court warned against
judicial curtailment of this opportunity to be heard and referred to such a curtailment as a
denial of ‘fair play’, which even the common law would have deemed ‘contrary to
natural justice.” And previous cases had indicated that the ancient rule against judgments
without notice had stemmed from ‘natural justice’ concepts. These cases, while giving
additional reasons why notice under particular circumstances is inadequate, did not mean
thereby that all legislative enactments which this Court might deem to be contrary to
natural justice ought to be held invalid under the due process clause. None of the cases
purport to support or could support a holding that a State can tax and sue corporations
only if its action comports with this Court’s notions of ‘natural justice.” I should have
thought the Tenth Amendment settled that.

I believe that the Federal Constitution leaves to each State, without any ‘ifs’ or ‘buts’, a
power to tax and to open the doors of its courts for its cifizens to sue corporations whose
agents do business in those States. Believing that the Constitution gave the States that
power, I think it a judicial deprivation to condition its exercise upon this *325 Court’s
notion of ‘fairplay’, however appealing that term may be. Nor can I stretch the meaning
of due process so far as to authorize this Court to deprive a State of the right to afford
judicial protection to its citizens on the ground that it would be more ‘convenient’ for the
corporation to be sued somewhere else.

There is a strong emotional appeal in the words ‘fair play’, ‘justice’, and
‘reasonableness.’” But they were not chosen by those who wrote the original Constitution
or the Fourteenth Amendment as a measuring rod for this Court to use in invalidating
State or Federal laws passed by elected legislative representatives. No one, not even those
who most feared a democratic government, ever formally proposed that courts should be
given power to invalidate legislation under any such elastic standards. Express
prohibitions against certain types of legislation are found in the Constitution, and under
the long settled practice, courts invalidate laws found to conflict with them. This requires
interpretation, and interpretation, it is true, may result in extension of the Constitution’s
purpose. But that is no reason for reading the due process clause so as to restrict a State’s
power to tax and sue those whose activities affect persons and businesses within the
State, provided proper service can be had. Superimposing the natural justice concept on
the Constitution’s specific prohibitions could operate as a drastic abridgment of
democratic safeguards they embody, such as freedom of speech, press and religion,? and
the right to counsel. This has already happened. Betts v. Brady, 316 U.S. 455, 62 5.Ct.
1252, 86 L.Ed. 1595. Compare Feldman v. United States, 322 U.S. 487, 464—503, 64
S.Ct. 1082, 1085—1089, 88 L.Ed. 1408, 154 A.L.R. 982. For application of this natural
law concept, whether under the terms ‘reasonableness’, ‘justice’, or ‘fair play’, makes
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judges the supreme arbiters of the country’s laws and practices. Polk Co. v. Glover, 305
U.S. 5, 17—18, 59 S.Ct. 15, 20, 21, 83 L.Ed. 6; Federal Power Commission v. Natural
Gas Pipeline Co., 315 U.S. 575, 600, 62 S.Ct. 736, 750, 86 L.Ed. 1037, note 4. This
result, I believe, alters the form of government our Constitution provides. I cannot agree.
True, the State’s power is here upheld. But the rule announced means that tomorrow’s
Jjudgment may strike down a State or Federal enactment on the ground that it does not
conform to this Court’s idea of natural justice. I therefore find myself moved by the same
fears that caused Mr. Justice Holmes to say in 1930:

‘1 have not yet adequately expressed the more than anxicty that I feel at the ever
increasing scope given to the Fourtcenth Amendment in cutting down what I believe to
be the counstitutional rights of the States. As the decisions now stand, I see hardly any
limit but the sky to the invalidating of those rights if they happen to strike a majority of
this Court as for any reason undesirable.” Baldwin v. Missouri, 281 U.S. 586, 595, 50
S.Ct. 436,439, 74 1L.Ed. 1056, 72 AL.R. 1303.
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Discussion Questions: Infernational Shoe and Modern Personal Jurisdiction

Try to articulate the constitutional Due Process limits on judicial power prior to
International Shoe.

Using International Shoe’s reformulation of the constitutional test, try to articulate why
Due Process is satisfied if (1) a corporation’s in-state activities are “continuous and
systematic” and (2) those in-state activities “give rise to” the plaintiff’s claim. (As an
example, you can use the facts of the Infernational Shoe case itself, which the Court
thought had both of these predicates.)

. By contrast, (1) if a corporation has conducted very few in-state activities (2) that, in any
event, are entirely unconnected to the plaintiff’s cause of action, it would violate the
corporation’s Due Process rights to be sued in that state. For example, consider this
scenario: a corporation maintains an agent in State A but that agent doesn’t do anything
there and the corporation does no other business in the state. Nevertheless, the plaintiff,
who herself lives in State B, chooses to bring a suit in State A alleging that the
corporation wronged him based entirely on actions by the corporation taken against him
in State B. Using nfernational Shoe’s language, why isni’t it constitutional for a court in
State A to exercise jurisdiction over the corporation based on these two predicates?

. Internarional Shoe also said that jurisdiction is constitutional (1) if a corporation only has
a single or few in-state corporate activities (2) but those activities “arise out of or are
connected with” the plaintiff’s cause of action. Using nfernational Shoe’s language, try
to articulate why it’s constitutional. You should also think about whether International
Shoe uses any different rationales to justify jurisdiction for the circumstances described in
Question 2 and this question.

Finally, International Shoe says that it would be constitutional to exercise jurisdiction
over a corporation (1) if its in-state activities are “so substantial and of such a nature as to
justify suit against it” (2) even though the plaintiff’s cause of action “arise[es] from
dealings entirely distinct from those activities,” The Court does not do much to explain,
but can you extrapolate from what Infernational Shoe said about other contexts to explain
why the exercise of jurisdiction would be constitutional based on these two predicates?
[We will answer this question in our next class.]
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Obio Long-Arm Statute
Ohio Rev, Cedz Ann, $2307.382

§ 2307382, Personsl jurisdickion

(A A cnm"tm.?.y B:ce?r_cisa perscri:ta“l jﬁﬁsrhch on overa person wha acts directly orby an asant, a3
to & canse of action adising from the peraon's: -

(1) Tremsacting aoy bushess in this state;
(2) Conteacting to supply services or goods in fhis staty
(3) Cansing torfious infury by an B} or omission in s giate;

(4) Censing fortions infury fn fhis stain by an setor omissing oussis this state if he regalacly
@aes Dr sclicits bnsimess, or engages I any other persistent cotrse of conduct, or fefveg suhstantial
Tovem fom goods used or consurned or services randered in his giafs: !

(5) Causing dnfury in this st=ta to any porsom by breach of warmnty exprasely or impliedly .
mede in the s£le of goods putsde this state when he might reasonzbly have expested nich persan to
use, consume, br be affected by the poods in this stste, provided fhatbe also regilerly oot or
solicits busthess, orengages & any other petsistent courge of conduet, or derives substantiz] revanie
from goeds peed or consumed or services randerzd in this shte, N "

(6) Cansing tortous injury fn this stale tn zny parsen by an 2ot outside fids shis committed
with the prrpose of fnfuring persons, whey L& roight mesonahly bave sxpecid fhet samns peroen
wotld be npured therehy . fhis gtate; _ 7 : _ o

(7] Cexsing tortious injury to any person by & criminal act, sny element of which fikes place
in this siate, which he comenits or #a the commission of which ha'is gty of nomplisiyy.

(8} Having en interzst in, nsing, ar possessing real proparty fn this state;

(3) Contracting to fsmire any person, property, o risk Incated within fis siateat the time of
contractg. g o : : o

(B) Tor prrposes of this section, = patson wha entees into an egrecment, 2z 2 princigel, with 2 -
sales representative for the solicitalion of orders in this siata is tramsasting business fn Bhis state, Ac
iz in tis division, “prinsipal" end "sales representative” have the sare merntngm £5 I section
1335.11 of the Revised Code. ~ : - ‘ C

{C) When ﬁnisﬁiuﬁan_mvar 2 person s based solely npon ﬂu's- section, brly a caws of action
arising fom 2cts emomerated in this section mey be asserted zgeinst him, :

193



California Long-Arm Statute
Cal. Code Civ. Proc § 410.10

§ 410.10. Jurisdiction exercisable

A court of this state may exercise jurisdiction on any basis not inconsistent with the Constitution
of this state or of the United States.
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Texas long arm statute

SUBCHAPTER C. LONG-ARM JURISDICTION IN SUIT ON BUSINESS
TRANSACTION CR TORT

Sec, 17.041. DEFINITION. In this subchapter,
"nenresident” includes:
(1}  an individual who is not a resident of this
state; and
(2) a foreign corporation, joint-stock company,

assgoclation, or partnership.

Acts 1985, 69th Leg., ch. 959, Sec. 1, eff. Sept. 1, 1985.

Sec, 17.042. ACTS CONSTITUTING BUSINESS IN THIS STATE. In
addition to other acts that may constitute doing business, a
nonresident does buszsiness in this state if the nonresident:

(1} contracts by mail or ctherwise with a Texas
resident and either party is to perform the contract in whole or
in part in this state:

(2} commits a tort in whole or in part in this state;
ocr

(3) recruits Texas residents, directly or throcugh an
intermediary located in this state, for employment inside or |

outside this state.

Acts 1985, 69th Leg., ch. 959, Sec. 1, eff. Sept. 1, 1985.

Sec. 17.043. SERVICE ON PERSCN IN CHARGE OF BUSINESS. In
an action arising from a nonresident's business in this state,
process may be served on the person in charge, at the time of
service, of any business in which the nonresident is engaged in
this state if the nonresident is not required by statute to

designate or maintain a resident agent for service of process.

Acts 1985, 69th Leg., ch. 959, Sec. 1, eff. Sept. 1, 1985.
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Sec. 17.044. SURSTITUTED SERVICE ON SECRETARY OF STATE.
(a} The secretary of state is an agent for service of process
or complaint on a nonresident who:

(1) is required by statute to designate or maintain a
rezident agent or engages in business in this state, but has not
designated or maintained a resident agent for service of
process;

(2) has one or more resident agents for service of
process, but two unsuccessful attempts have been made on
different business days to serve each agent; or

{3) 1s not required to designate an agent for service
in this state, but becomes a nonresident after a cause of actiocon
arises in this state but before the cause is matured by suit in
a court of competent jurisdiction.

(b} The secretary of state is an agent for service of
process on a nonresident who engages in business in this state,
but does not maintain a regular place of business in this state
or a designated agent for service of process, in any proceeding
that arises out of the business done in this state and tc which
the nonresident is a party.

(¢} After the death of a nonresident for whom the
secretary of state is an agent for service of process under this
section, the secretary of state is an agent for service of
process on a nonresident administrator, executcr, or personal
representative of the nonresident. If an administrator,
executor, or perscnal representative for the estate of the
deceased nonresident is not appointed, the secretary of state is
an agent for service of process on an heir, as determined by the
law of the foreign jurisdiction, of the deceased nonresident.

() If a nonresident for whom The secretary of state is an
agent for service of process under this section is judged
incompetent by a court of competent jurisdiction, the secretary
of state is an agent for service of process on a guardian or

personal representative of the nonresident.
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Acts 1985, 69th Leg., ch. 959, Sec. 1, eff. Sept. 1, 1985,
Amended by Acts 1987, 70th Leg., ch. 158, Sec. 1, eff. May 25,
1987.

Sec., 17,045, NOTICE TO NONRESIDENT. {a) If the secretary
of state is served with duplicate copies of process for a
nonresident, the documents shall contain a statement of the name
and address of the nonresident's home or home office and the
secretary cf state shall immediately mail a copy of the process
to the nonresident at the address provided.

(b) If the secretary of state is served with process under
Section 17.044(a) (3), he shall immediately mail a copy of the
process to the nonresident (i1f an individual), to the person in
charge of the nonresident's business, cor to a corporate officer
(if the nonresident is a corporation).

{c¢) If the person in charge 0f a nonresident's business is
served with process under Section 17.043, a copy of the process
and notice of the service must be lmmediately mailed to the
nonresident or the nonresident's principal place of business.

{(d) The process or notice must be sent by registered mail
or by certified meail, return receipt reguested.

(e) If the secretary of state is served with duplicate
copies of process as an agent for a person who 1s a nonresident
administrater, executer, heir, guardian, or personal
representative of a nonresident, the secretary shall require a
statement of the person's name and address and shall immediately

mail a copy of the process to the person.

Acts 1985, 69th Leg., ch. 959, Sec. 1, eff. Sept. 1, 1985.
Amended by Acts 1987, 70th Leg., ch. 158, Sec. 2, eff. May 25,
1987; Bcts 2001, 77th Leg., ch. 275, Sec. 1, eff. Sept. 1,
2001.

197





